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and ordained all execution necessary to pass and be directed hereon a- 
gainst the said John Broadford, for payment of the said penalty ; and 
grartt warrant to messengers at arms, and constables of the county of 
Forfar, to poind and distrenzie the said John Broadford's readiest goods 
and chattels for payment of the said fine, with the expence of such 
distress and poinding. Extracted upon this, and the preceding page, 
by,'' &c. 
On this extracted decree a poinding was attempted, 10th April. 



Broadford presented a Bill of suspension. This bill was refusedp 7th 
July. He then reclaimed. - 

^ Argument for Suspender. 
». 

It is admitted that the Justices of Peace have a final jurisdiction in ex- 
cise questions, and that their decrees in such questions cannot be reviewed 
for iniquity. But their decrees may be reviewjed for irregularity. Pat- 
tulo against Maxwell, 25th June 1 779 ; — Cunninghams and Simpson 
against Hume, 19th January 1796. Now here is a gross irregularity in 
the want of a proper record. 

The record produced does not specify either the nature, time, nor 
place of the offence for which the suspender was condemned. It only 
says, that spirits; were seized from him^ which might happen without any 
blame whatever on his part, and is no sufiicienc. ground for a sentence of 
fine. Then, if it were an offence punishable by fine, yet without speci- 
fication of the time, it does not appear that it was not committed beyond 
the time allowed by statute 31st Elizabeth, for bringing such a prosecu- 
tion, nor without specification of the place, that it was locally within the 
jurisdiction of the Justices. If records of this kind are to be held sufii- 
cient, it is impossible for the Supreme Court to exercise any controul evcir 
those inferior courts which possess final but limited jurisdiction. But it 
is the right and the duty of the Supreme Court to exercise controul over 
these courts for two purposes. 1j/, To prevent them firom exceeding 
their powers, ^dly^ To prevent them from neglecting proper icnan. It 
is, therefore, necessary, that their record shall show whether they have 
done either of these things, and where it fails in these particulars | Ais, 
of itself, is a most iniportant want of form^ which renders th&.procedure 
liable to the review and correction of the Supreme Court, 

Argument for the Charger*. 

The proceedings in this case were, in fact,. perfectly regutan The in« 
formation charged an offence undoubtedly relevant, and which it was 
competent for Justices to try. A jiroof of this offence was taken in vdue 
form, and on that proof a sentence was^ven. There was, therefore, no 
' irregularity in the proceedings. As to the record, it never was the prac- 
tice of Justice of Peace courts to keep a regular record. All that they 
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have ever been accustomed to do, is to write down their- sentence, with 
such a minute of, or reference to' the procedure, as renders it inteHigible. 
This accordingly has been done here, so that neither is there any ir- 
regularity in the record. 

The Court (Nov, 14. 1807) thought the record sufficienriy full and 
formal for a Justice of Peace Court ; and on the itssumption that the 
proceedings had been regulaf, which was not denied, ^ Refused the 
•* petition." 



Lord Ordinary, Armadak. 
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JANET WIGHTMAN 



AGAINST 



JOHN TOMLINSON. 



Proof. — Semiplena probation that a man is father of bastard chHeU-^ 
What f 

JANET WIGHTMAN brought an action before the Commissary of 
Glasgow, against John Tomlinson, for aliment of her bastard child* 
In defence, he denied being the father of it. She craved that he might 
be judicially examined, which was done, and his declaration was in these 
words: — ^^ That the pursuer, in November 1803, was servant with Dr 
** Rankin in the town of Douglas : That before this time the declarant 
^ may have seen or spoke to her in the said town of Douglas; That in the 
^ month of October 1803 he thinks he was first in company with the piir- 
^ suer, and no other person was then present : That this happened^ about 
^^ one o'clock in the morning, when the declarant called on the pursuer at 
** the house of her said master Dr Rankin: That the declarant and the pur* 
^ suer remained together for about an hour and a half: That the last 
^^ time he was in company with the pursuer was on the 2d of November 
^^ 1803, in the house of the said Mr Rankin in Douglas : That he is sure 
^^ of this date^ as he recollects it was nine days before Martinmas term 
^ 1803, and he was never afterwards in company with the pursu- 
^^ er by herself alone. JBut in the month of August last the pursuer and 
^ her mother came to the declarant's house in Douglas, and the pursuer 
^ then accused the declarant of being the father of the child with which 
^ she was then pregnant } and the declarant said to her, that if the child 
^ came to his time he would acknowledge himself as father ; and he 

^ meint 
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meant by his time, that the birth should correspond with the foresaid 
2d November, or the dates of his visits to the pursuer on the prc^vi* 
ous month of October. And being shewn a letter, dated 14th Novem- 
ber last, signed John Tomlinson, and addressed to the Reverend Mr 
M*Cubbin, Douglas, — declares, That jthe subscription to the said letter 
** is the declarant^s hand-writing." 

The letter referred to, and which had been written by the de- 
fender previous to his being cited in the action, was as follows:-— 
" 14 th Nov. 1804. Sir, Your letter to my father of this date I have 
^ seen, and agreeably thereto do confess being guilty with Janet Wight- 
** man, but I am iy no means ihe^ father of her child^ 

Ovi this declaration and letter the pursuer craved that she might give 
her oath in supplement. The Commissary .allowed the pursuer the bene- 
fit of her oath in supplement. 

The cause having come before the Court of Session, by advocation, the 
interlocutor of the Lord Ordinary was, (Nov. 12.* 1806)-7^ In respect it 
*' appears that the judicial declaration of the defender, and his letter to the 
** Rev. Mr JMH;;:ubbin, of date 14th Nov. 1804, which the pursuer has stat- 
ed to be all the proof she has to adduce, afibrd no evidence that the de- 
fender is the father of the pursuer's child ; finds that the pursuer is not 
dxttitled to be admitted to the benefit of her own oath, which, although 
^^ it might be received to supply an impeafect proof, cannot be admitted 
^^ to the efiect of contradicting the only evidence which has been 
^^ brought In this cause ; therefore remits to th^ Commissary of Glasgow 
^* with instructions to recal the interlocutors complained o^ and to as- 
** soilzie the defender/* 

The pursuer reclaimed. On advising .the petition and answ^^ the , 
•Court (March 7. 1807) refused thejpetition, and adhered to the inter- 
locutor di the Lord Ordinary. 

^The pursuer presented a second petidoQi on advising which with an^ 
i8wa«, the Court, (July 1807) by\a majority, ** altered the interiocur* 
^ tors reclaimed against, and remitted to the Lord Ordinary, with an 
^ instruction to allow the pursuer to give her oath in supplement, and 
^^ thereafter to proceed farther in the cause as to his Lordship shall seem 
^ proper." 

The defender reclaimed. 

But the Court, (Nov 17. 1807) chiefly moved by his letter, whicl^ 
it was observed, contained no limitation of time, refused his petitioi^ 

without answers. 

Lord Ordinary, R(Atrtson. AtX^^B Cunnutgiam. James JJatniltoitf W< S. Agent* 
P. Clerk. 

M, W. 
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WILLIAM DUKE OF QUEENSBERRY 



AGAINST 
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FRANCIS EARL OF WEMYSS, and Others. 

Tailzie. — It was provided, that it sliould not be lawful to the heirs of 
entail to " scll^ alienate^ wadset^ or dispone the lands^ Ss^r." and after- 
wards that, " notwithstanding the irritant and resolutive clauses^^ it 
shall be lawful " to the heirs of tailzie to set tacks of the said lands 
and estate during their own lifetime^ or of the lifetime of the re^ 
ceivers thereof the same being always set without evident diminu-^ 
tion of the rentaV^ Under these clauses, a lease for ninety-seven 
years, and for which a grassum was paid, although without diminution 
of the rental, was found to be unlawful 

Iy Y a contract of marriage between Lord William Douglas, second son 
jl of the Duke of Queensbeny, and Lady Jane Hay, second daughter 
of the Earl of Tweeddale, the said Lord William Douglas and Duke 
of Queensbeny, on the 12th October 1693, resigned the lands and ba- 
rony of Neidpath for new infeftmept, under all the fetters of a strict 
entail' 

Inter alia it was provided, " That it shall be nowise leisomc or law- 
** fill to the said Lord William Douglas, and the heirs-male of his body, 
" nor to the oth^ heirs of tailzie respective above mentioned, nor any 
^ of them, to sell, alienate, wadset, or dispone any of the said haill lands, 
^ or any part thereof, nor to grant infeftment of liferent, nor annualrents 
^ ' forth of the same, nor to contract debts, or do any other fact or deed 
** whatever, whereby the said lands and estate, or any part thereof, may 
** be adjudged, apprised, or otherwise evicted from them or any of them, 
^ nor by any other manner of way whatsoever, to alter or infringe the 
" order and course of succession abovementioned." The deed likewise 

■ 

contained the following clause. " It is likewise hereby expressly pro- 
** vided and declared. That, notwithstanding of the irritant and resolu* 
^ tive clauses above mentioned, it shall be lawful and competent to the 
^ heirs of tailzie above specified and their foressdds, after the death of the 
^ said William Duke of Queensberry, tp set tacks of the said lands and 
^ estate during their own lifetime, or of the lifetime of the receivers 
** thereof, the same being always ^et without evident diminution of the 
^ rental'' 

This entail was admitted to be valid and effectual, and to possess all 
the requisites of the act 1685. And at its date a rental of the estate was 
made up and signed by the parties. 

B William, 
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William, the present Duke of Queensberry, the pursuer, succeeded to 
his father, in the year 1731, under this entail. On the 17th January and 
1 1th April 1801, his Grace granted a lease of certain parts of this barony 
to Alexander Welch for ^7 years from the preceding Whitsunday, at the 
rent of L.86. 158. 2d. Sterling, and at the same time received a grassunx 
of L.301 Sterling. On the 23d Noveniber 1802, Alexander Welch re- 
nounced this tack, and received from his Grace a new one for the space 
of 97 years at the same rent, fpr which he paid agrassum of L.318. Is. 2(L 
Stef^ling. This lease was not let to the diminution of the rental. 

Certain doubts having occurred with respect to the validity of thi& 
lease, the Duke of Queensberry raised a declaratory action, concluding 
that he had a right to grant these leases. 

The Earl of Wemyss, and others next heirs, appeared, and contended^ 
that these leases were granted in contravention of the entail, and there- 
fore not effectual. 

The cause was debated before Lord Glenlee, Ordinary, by whom it 
was reported to the Court. Counsel were heard in presence* 

Argument for the Pursuer. 

1. As to the principle of interpretation applicable to entails. 

From the earliest writers on the law of Scotland it appears, that ent^Is 
were introduced with difficulty, and interpreted with rigour, and that the 
anx;iety of a powerful aristocracy to perpetuate their names and families^ 
was opposed by the opinions of lawyers who discerned the legal difficul- 
ties, and the public inexpedience of putting the property of 'land under 
such restrictions as could alone accomplish this object. Craig, p. 329 
and 340. Edit. Baillie. 

The first entails seem to have been conceived in the form of a mutual 
contract, but the mode afterwards adopted was that of interdicting the 
heir from doing those deeds which the entailer wished to prevent. Hence 
they received the same strict interpretation as a public interdiction. Spot- 
tiswoode Pract. p. 331 and 332. In the case of Stormont, in which the 
effect of these prohibitions, improved and strengthened by the addition 
of irritant and resolutive clauses, was first discussed, the Court had great 
difticulty in supporting them. Stair, edit. 1681, p. 27 h 

To remove these legal difficulties the act 1685, c. 22, was passed ; but 
although it legalized the constitution of entails against third parties, yet 
the same principles which opposed the introduction, continued to dictate 
a strict interpretation of them. Stair, edit. 1681, p. 272. edit. 1693, 
p. 228. 

At an earlier period (13th Ed. I.) the English aristocracy made the 
same attempt, and entails were introduced in England with the benefit of a 
more liberal interpretation. But to reconcile them to the principles of law, 
a fiction was adopted, that the fee of the estate was not completely vested 
in the heir. Blackst. vol. iu p. 1 12. 

Ir the law of Scotland, however, such a fiction was not resorted to ; 
the fee is held to be in the heir, and the prohibitory clauses are not con- 
sidered 
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sidered in the favourable view of deeds of intention, but as perpetual in- 
terdictions with. respect to the estate. Every act, therefore, which is not 
specially forbidden, the heir is at liberty to do. In the opinion of all in- 
stitutional writers, entails are so considered. M^Kenzie, b. 3. tit. 8. § 17. 
Spottiswoode's and Bayne's edit p. 232, note A. Bank. b. 2. tit. 3. § 149 
aind 150. Ersk. b. 3. tit. 8. § 12. By a numerous train of decisions 
the same principles of interpretation have been established, 24th No- 
vember 1769, Edmonstone of Duntreathe ; — 8th July 1789^ Stewart 
against Home ; — 15th January 1799, Bruce of Tillicoultry. It is there^ 
fore now settled law, 1^/, That the heir of entail is considered unlimit- 
ed proprietor of the estate, unless in so far as he is fettered by the pro- 
hibitions of the entail. 2///y, That these prohibitions are construed in 
the most rigorous manner. And, Sdlt/^ That their meaning cannot be 
extended by implication from other clauses of the entail.* 

2. As to the meaning of the clause founded on. 

Even if leases could be considered in law to be alienations, the prohi- 
bition that the heir shall not sell^ alienate^ wadset^ nor dispone^ does not 
contain a prohibition to grant leases. In legal language these terms cha- 
racterise a sale or conveyance of the estate. They are terms appropriated 
to expreso a total divestiture of the property, an act altogether different 
from that of granting a lease. In granting a lease, the proprietor setSy and 
in tack and as sedation lets ; but the terms here used are those adopted ex- 
clusively in granting a feu or wadset, in accomplishing an excambion or a 
sale. As they are classed in the present case, they denominate a sale; and by 
a noted decision (Stewart against Hoome, supra) they have been found in- 
capable of a more extensive interpretation. By that decision it was determin- 
ed that the word dispone could not be separated and applied to a gratuitous 
conveyance. On the same principle, the word alienate cannot be sepa- 
rated from the rest of the clause, and applied to the transactions in ques^ 
tion. If, in the view of the Legislature, the term alienate could apply in 
general to any mode by which the property could be taken from the heirs, 
there would not have been any necessity for specially prohibiting gratui^ 
tous and onerous conveyances, arid contraction of debts, which the statute 
and the decisions of the Court have required to be specially prohibited. 
If the term alienate cannot reach a lease, it is equally certain that the 
clauses against creditors ^^ adjudgers^ and singular successors, are also in- 
eifectual for this purpose. Ersk.^ b. 2. tit. 7. § 1. 

If leases had been considered as alienations, they would have been the 
subject of a special prohibition in the statute j and that tenants were known 
in law, is dear from the next act in the statute book 1685, ch. 2^. 
That leases are of a nature distinct from any of the deeds enumerated in 
the statute is further proved from the cotemporary styles in which leases 
are the subject of a separate prohibition. Dallas^ p. 552, 553. and 

587. 

3. Supposing the words of the clause could be taken alternatively, yet a 
long lease is not in law an alienation. Neither in technical nor in com- 
mon language, is a lease an alienation. It is a personal contract ; and 
whether it he of a long or a short endurance, from 4ts nature it is pre- 

B 2 ' supposed, 
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supposed, and necessarily implied, that the granter of it, as well as the 
subsequent heirs, still continue feudal proprietors. In fact the present 
heirs have a greater rent after this alleged alienation, than the prior heirs 
had before its date. There is not an authority in law which, when fair- 
ly considered, characterises a lease as an alienation. Craig, b. 3. d. 4. 
§ 5. and b. 2. d. 1 0. § 5. whose knowledge of the law of Scotland was 
circumscribed and warped by feudal notions, does not explicitly term a 
long lease an alienation, but merely states the opinion of foreign feud- 
ists. 

In the last edition of Stair, long location is stated to be an alienation; 
but this has been inserted by an error of the editors, without the autho- 
rity of any MSS. ; and the passage is obviously copied from Craig. In 
the edition 1 693, published in his lifetime, a contrary opinion is stated^ 

b. 2. tit. 11. § 13. ; b. 1. tit. 15. § 1. ; b. 2. tit. 9. § 2. ; and the edition 
of 1681 contains the same opinion. 

M^Kenzie, on the act 1621, jp. 8. and p. 33, states explicitly, that tacks 
could not be comprehended as alienations under /be letter of the law^ but 
that the statute reached them from the favourable interpretation given to 
laws for the prevention of fraud. But the principle of construction ajv- 
plied to entails is of an opposite nature; and as leases are not comprehend- 
ed under the letter of this entail, this authority is favourable to the pur*- 
suer: From the observations of the same author, on the llth James II. 

c. 41. it is clear that alienation, in its fair and legal acceptation, did not 
include leases. 

Balfour, c. 15, 17, 18, voce Assedation, refers merely to the powers 
of churchmen to grant leases of their benefices beyond their own life- 
time, and affords no authority on the point 

Neither does the style of an inhibition, as pven by Stair p. 762, sanc- 
tion the idea that t^cks would be struck at by this diligence as aliena- 
tions. Leases are there specially enumerated, and would not otherwise 
be held included. 

That a person on death-bed cannot grant a lease beyond the ordinary 
term of administration, affords no authority on this question. A per- 
son in that situation cannot exercise any act of property beyond the com- 
pass of ordinary administration. Stair, b. i. tit. 20. , § 38. — Kiik. voce 
Death-bed, No. 7. It is altogether a mistake, too, to sillege that this part 
of the law originated in a statute of William against alienations. Stair, 
b. iii. tit. 4. § 27. But at any rate, by settled principles of construction^ 
an heir of entail is in a totally different situation, with respect to power, 
from that of a person on death-bed ; and is entitled to do every thing 
.from which he is not specially prohibited. 

Dallas, p. 648 and 650, was of opinion that a lease for a thousand 
years was not in law an alienation. 

From a minute examination of every authority in law, it appears that 
a lease is not in its own nature an alienation ; and indeed the defen- 
ders^ while they acknowledge that a lease of a short endurance is not such, 
merely contend that the one at present in dispute does, from the extent 
of its endurance, amount to an^ alienation. But it is clear, that in a 
lease for 97 years, the granter is as much proprietor as in a lease for 5^ 
and he possesses in both cases the same privileges of enjoyment. There 

1 IS 
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is not to be found in books of law any criterion of endurance to determine • 
when a lease changes its nature and becomes an alienation,, and a legal 
act of a totally different character. It is plain that law neither can nor 
ought to afford any such criterion. The length of leases must necessari- 
ly fluctuate with the fluctuating opinions of mankind on agricultural af- 
fairfj. Where the subject does not admit of definition, there can be no li- 
mit. Where the entailer himself has dictated no limit, the Court cannot 
exercise a discretionary controul, without overturning those principles of 
interpretation in the law of entails which require the fetters to be clear,, 
explicit, and definite, and without introducing into the ' law the most 
dangerous uncertainty. Cuningham, Law Diet, voce Wills, VoL II. No. 
137. ' 

4. The general point involved in this case has already been decided, 
2d March 1779, Leslie against Orme, Supp. to Diet. p. 184, and Fac. 
Coll. — wherein a lease for 76 years, granted by an heir of entail, was 
supported, and this decision has, in the understanding of the country, 
been regarded as'fixing the point, that in the absence of special prohibition 
any lease under 100 years may validly be granted. 

It appears likewise from 10th Geo. III. c. 51, that the ideas of the 
legislature coincided with the principles of the Courts of law. For by 
that statute, heirs prohibited by entails to let leases beyond a certain en- 
durance, are enabled, in certain circumstances, to grant leases of 38 or 
100 years. The narrative of this act therefore proves, that it required an 
express prohibition to prevent heirs from letting leases of such an en- 
durance. 

5. By permitting liferent leases the entailer sanctions leases of every 
other kind. Liferent leases are the highest species of lease known in 
law, aAd the permission of these must include all of an inferior descrip- 
tion. Accordingly, liferent leases, being a higher kind of property^ are 
subject to liferent escheat, while those of a definite endurance fall under 
the single escheat, 1617, c. 15. In the opinion of Lawyers, the only 
leases which, in point of duration, can be assimilated to liferent leases, 
are those for 100 years, which is the legal term of life. M^Kenzie's Ob- 
servations, p. 379. A liferent lease also may be assigned like those of a 
long endurance, and on the same principles. Bank. b. ii. tit. 9. §. 46. 
Stair, b. ii. tit. 9. § 26. 

Such likewise is the principle of the English law, where a lease of a 
definite endurance is of less value than that of a lifetime. Bac. al)ridg. 
voce Lease. 

In maintaining that the permission to grant a liferent lease amounts to 
a prohibition to grant those of any other description, the defenders at- 
tempt to create a limitation by inference which is contrary to the estab- 
lished principles of law. But if implication is to be at all permitted, 
the correct conclusion isj that it is a prohibition to grant a longer lease 
than what is equivalent to a lifetime, which, in law, is a hundred years. 
It is sufficient, however, for the pursuer to say, that this clause can have no 
legal effect from its defective expression. Every instance -of a disappointed 

C entail 
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entail is an example of clauses defective in {H'ecision meeting with the 
same fate. 

Argument of the defender. 

] • As to the principle of interpretation. 

That an. heir of entail may do every thing which he is not expressly 
prohibited to do^ and that the prohilntion of one thing does not infer 
the prohibition of another, merely because their consequences to the sub- 
stitutes of entail may be the sarne^ is admitted. Thus a prohibition to 
sell docs not include a prohibition to contract debt. Not is either in- 
cluded in a prohibition to alter the' course of succession. Neither are 
prohibitions against the substitutes effectual against the institute without 
express provision. But then these acts are substantially diiierent^'Utehough 
one of tlie ultimate effects of either may be to disappoint the succession ; 
and it is a probable or possible supposition, that the entailer might pro- 
hibit any one without meaning to prdiibit the rest, or might desire to di- 
rect the prohibitions against the remoter heirs without wishing to include * 
the person whom he first called. It must also be observed, that although 
the Court, by the adoption of a strict interpretatiop, have established th^e 
points, it may how be asserted that the principle of strict interpretation has 
been carried as far as can safely be permitted, aod would not be applied to 
new cases, which, though analogous, do not precisely correspond with those 
already determined. Even if the present, th^efc^re, had a slight analogy 
with any of those modes of defeating entails which the law will not in- 
terfere to prevent, it would merit consideration whether the principle of 
strict interpretation would be applied to it, while entails are recognised 
in law. But this is a point which the defenders have no interest to dis- 
pute, for they do not plead that the leases complained of are like or equi- 
valent to alienations, but that they are really in contemplation of law 
alienations. 

2» As to tlie import of the prohibitory clause. 

The Stat* 1685 did not introduce entails, nor prescribe any particular 
and technical fbrm in which they should be conceived* It was passed to 
remove certain legal scruples, which the case of Stormont had excited* 
It had an obvious and general reference to those modes of guarding a- 
gainst the defeat of an entail which were at that time in use. Indeed the 
various devices hy which entails may be defeated are almost infinite; and a 
specific enumeration is beyond the power of the most acute conveyancer, 
or the most prospective legislature. In the statute, therefore, those gene- 
ric terms were used which in law bore a distinct reference to certain 
classes and descriptions of deeds ; and in expounding these terms the de- 
fenders do not plead that they should be extended beyond their proper 
meaning, but that they should have that generic effect which was attributed 
to them by thode by whom they were used. That the clauses in the en- 
tail do not fall short of those in the statute, is admitted. It b declared, that 
the heirs shall noi selt^ alienate^ wadset^ nor dispone. In maintaining that 
these terms in law and j^actice characterise nothing but a sale, the 
purbuer ovtrlooks that they are connected by the disjunctive particle nor^ 
and not by the conjunctive and. If they had stood connected by the 

conjunctive 
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conjunctive particle, there might have been some force in the argument ; 
and it might have been said, that the meaning of the generic t^rm oVenate 
was restricted by those sell. And dispone \ but from their being grammati- 
cally connected by the disjunctive particle, each of t!ie three terms denote 
a distinct meaning. The term alienate ^ therefore, may be separated, and con- 
veys a distinct meaning. It has a generic meaning, and applies, to every 
transaction of which the effect is to give to another the substantial interest 
in the thing alienated. That it is not restricted , to total and absolute 
divestiture of property is clear ; because, on the one hand, there may be an 
effectual alienation, without any direct transference of the property, — and on 
the other, there maybe a nominal transference of the property where there 
is no alienation.^ Of the one, a lease for an illusory rent, and for a thou- 
sand years, or the grant of a servitude of pasturage over a whole estate, 
are instances ; of the other, the creation of a freehold, and the convey- 
ance' of the superiority. Neither is it necessary that th6 alienation be 
perpetual, for the conv6yatKe of an entailed estate for a given period to 
a stranger would not be effectual against the succeeding heirs. The cri- 
terion of alienation therefore is to be discovered from the substance, and 
not from the style of the transaction. In deciding this question, the cir* 
cumstances of the particular case must be examined, and the same species 
of transaction raiay in one circumstance be termed an alienation, and in 
another an act of ordinary administration. That a lease is not an aliena- 
tion in its own nature, and when granted as an act of ordinary admini- 
stration, yet that it may be granted in circumstances (for an immoderate 
endurance, and for an illusory rent) which convert it into an alienation, 
cannot be denied. 

The middle point then, when a lease ceases to be an act of ordinary 
administration^ must be ascertained j and no doubt this, is difficult, from 
the fluctuations in the opinion and practice of mankind at different pmes. 
To solve this difficulty usage must be resorted tq; and it must be enquired 
whether, at th6 date of the entail, leases like those in question would 
have been regarded as alienations, and would have' been obnoxious to 
the prohibitions therein contained. In the law and practice of ScotUml' 
there has always been a marked distinction between long leases and those 
of ordinary duration ; and although the period of long and ordinary 
leases bear a distinct reference to the prevailing system of management 
of the day, and must therefore fluctuate, yet the distinction has never 
been overlooked. While the latter have been sustained, the former haVe 
been invariably characterised as alienations. 

Thus long tacks of the property annexed to the Crown are prohibited 
as alienations, — M'Kenzies Observations on Stat. 1455, c. 41. ; — and 
after the act of annexation in 1745, wherein alienations of the annexed 
property were prohibited, it was thought necessary to invest the Com- 
missioners with special power to grant leases of a definite endurance. 

Analogous to these limitations on the Crown, are those on churchmen 
in the management of their benefices. It appears th^t they AVere not 
permitted to let leases for more than a few years ; and a liferent lease was 
accounted! beyond the term required for ordinary management, and there- 
fore prohibited as an alienation.T— Balf. PracL p. 203. c« 1 7. 

In 
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In a chapter of the treatise de Feudis^ b. ii. d. 10. § 5. devoted to the 
subject of leases, and professedly on Scotch law, the author explicidy. 
distinc^uishes between long and ordinary leases, and characterises the for- 
mer as alienations. In another passage the same distinction is pointed 
out. — B. iii, d. 4» § 5. In the passage quoted by the pursuer, L. iiL 
d. 3. § 23 & 24. the author is no doubt chiefly occupied in reconcil- 
ing an inconsistency in the foreign feudal law, but he at the same time ob- 
viously refei^s to the principles of the Scotch law. 

In the opinion of Stair likewise long location is alienation, — B. ii. 
tit. 11. § 13. edit. 1759, which is the most correct of the three edi- 
,tions, — and there is no ground for presuming that tljis is an interpola* 
tion. In B. ii. tit. 11. § 13. edition 1693, quoted by the pursuer, the au- 
thor is occupied with reconciling an inconsistency in the feudal customs 
of Italian states, and discus3es the point noticed by Craig, and he merely 
says, that in the feudal law of the Italian states long location was not alien- 
ation. In B.L tit. 15. § 1. edit. 1693, he says that tacks in the ordinary in^ 
tent thereof are not alienations. But the lease now debated is an enormous 
violation of the ordinary intent of that species of transaction, and, ex 
converso of the author's principle, must be considered to be an alie- 
nation. 

In other branches of the law long leases are considered to be aliena- 
tions. By the law of deathbed, into the origin of which it is unnecessary 
to enquire, a long lease is struck at as an alienation. — ^Dict. vol. i. p. 215. 
Fac. CoL 19th June 1759. Bogle. 

By the authority of M^Keniie, Observ. on Stat. 1621, c.l8. against 
fraudful alienations to the prejudice of creditors, tacks are comprehended 
under alienations. And although this may have arisen from, a liberal 
interpretation of the act, it is nevertheless evidence that, in the accepta- 
• tion of law, a species of transaction, which in form is a location, may in 
reality be classed with alienations. 

In like manner, in giving effect to the diligence of inhibition, it is be- 
yond doubt that leases like those debated would be reduced on the 
ground of an alienation, without a special enumeration. In the style given 
by Stair, the alienation of tacks, and not the granting of them, is specially 
prohibited, and therefore the granting of them could only be reached 
under the general head of alienations. 

\ Law makes another marked distinction between long and ordinary 
leases. Of long and liferent leases, assignations may be granted without 
special power. In tack's of ordinary endurance, special power to assign 
is required, the former being a higher species of property than the latter. 
Bank. b. 2. tit. 9. § 46. , 

By the law of England a lease is classed with the modea of alienation. 
Black, b. 2. ch. 28. 

Tailzies effectual against third parties are merely the creatures of the 
statute ; and it the statute does not from its terms enable a.n entailer to 
prohibit long leases, it follows, that any prohibition in the entail against 
them, h:.>wevcr explicit and fortified with irritant and resolutive clauses, 
would be ineffectual against the tenant- The terms of the entail are co- 
extensive with those of the statute; if, therefore, long leases are not 
struck at by the prohibltibns against alienations, it must follow that the 
'statute is in a most important particular deficient Nay, unless long leases 

are 
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are included under this term, there is nothing to prevent heirs to let ef- 
fectual leases even to the diminution of the rental. For if leases are not . 
included under the term alienation, or are a mode of alienation not pro- 
hibited by the statute, any regulations dictated in the entail, with regard 
to them, would be. quite ineffectual. 

But that this is not the interpretation of the statute, is clear from the 
terms of all cotemporary entails, and from the decisions of the Court. Of 
the entails executed at the date of the act, as well as subsequently, many 
contain provisions with resp-ect to the duration of leases, and these pro- 
visions have been sustained by the Court. 

Of the cases which appear among the reports, none sanction the doc- 
trine of 'the pursuer. On the 26th November 1761, Kinnaird against 
Hunter, a lease for 25 years was sustained, on the express ground that the 
entail was not recorded, and the expression of this ratio dectdendi in the in- 
terlocutor warrants the conclusion, that in other circumstances it would not 
have been sustained. On the same principle, as appears from the appeal 
cases, was decided the case 22d February 1774, Carre against Cairns. 

The case of Leslie against Orme, on which the pursuer so much relies, 
was full of specialties. 1//, The leases seem to have been granted for 
money advanced for the purpose of recovering the estate for die heirs, of 
which the pursuer was one, and therefore he might be barred personali 
exception e. -2^, There was a very extensive permission to grant leases, 
-even to the diminution of the rental. 3^/, The heir of entail, by whom 
the process was raised, had ratified the lease ; and it does not appear how 
far this ratification was not binding on his son, by whom the process af- 
ter his death was pursued to decree. ' 

2. The clause which, notwithstanding the preceding general prohibi- 
tions, declares it to be lawful to let leases for the lifetime of the granter 
and receiver, is a distinct and express prohibition of leases of any other 
description. If heirs of entail had liberty to grant leases of unlimited en- 
durance, notwithstanding the prohibition of alienations, the permission 
here contained would have been both useless and absurd. 

It is a settled rule, however, in the construction of all deeds, that no 
clause shall be construed in such a manner as to render it useless, if it can 
l)ear any other construction ; and further, that no clause in a deed shall 
be construed to import an absurdity if it can bear a reasonable meaning. 

When a person having power to grant or deny, to permit or prohibit, 
any thing, docs grant liberty to a defined extent, the conclusion is irre- 
sistible, that beyond the assigned limit the power does not extend. Law-^ 
ful and unlawful, competent and incompetent, are co-relative tern^s, and 
a declaration that it shall be lawful to grant tacks for a certain term, ne- 
cessarily anfl directly imports, by the unaided- force of the language, that 
it is unlawful to grant them for a longer term. 

I£ a different construction be put on this clause, it mQst follow that the 
heir may grant leases not only for what endurance, but for what rent he 
may think fit. For the restriction, without diminution of the rental^ ap- 
plies only to those leases which the heir is specially permitted to grant. 
It is only, therefore, a liferent lease that must be granted without dimi- 
nution of the rental. This clause, then, must be understood taxatively, 

D and 



* 



16 DECISIONS OF THE NailT, 

<and as pointing out those peases which alone the heir was entitled to 

grant. 

While the Court were unanimous in sustaining the defences in this 
question, they were equally unanimous m supporting all those decisions 
by which the principle of applying strict interpretation to entails may now 
be considered as settled law ; and they did not think it necessary to go 
much into the argument drawn from the special clause in this entail, per- 
mitting liferent leases. The judgment rested on a different ground* 

The Court were of opinion, that under the prohibition to alienate, long 
leases were comprehended. Alienate is a generic term, applicable to all 
those modes of which the direct object was to deprive ,thje heirs of the 
substantial interest in the estate; modes which it was impossible to enu- 
merate, and which must vary and multiply with the ingenuity of "prac^ 
titioners, and the progress of society. 

From the earliest period a distinction has been entertained between long 
leases, and those of an ordinary period required for the purposes of ad*** 
ministration ; and in contemplation of law, the former have invariably been 
considered aS' alienations. Whatever fluctuation there may have been in 
the definition of a long and a short lease, the distinction has never been 
lost. In the administration of the Crown lands under the different actt 
of annexation ; in the administration of the great ecclesiastical benefices 
by the ancient churchmen, — ^in giving effect to the legal diligence of in* 
hibition, — ^in determining the powers competent to persons on deathbed,*-*- 
and in questions under the act 16^1, the distinction between long and* 
otdinary leases always has been, and is now recognised, and )the former 
are classed with the alienations. 

To define the limit at which a lease ceases to be an act of ordinary 
administration, and becomes an alienation, is difficult, but the reality of 
the distinction was not on that account the less evident. This is a point 
which must depend on the state of ag]::icultural knowledge and the pre- 
vailing system of management at the time of its discussion. Perhaps the 
statute 10 Geo. III. c 51. afforded the only criterion of the duration of k 
lease, and declared both the terms and the duration which must be ob-» 
served in granting a lease beyond the afdinary period. But towards the 
decision of the present case, the determination of that point was unneces- 
.sary, and they did not consider themselves called upon to dictate any crif 
.terion for the definition of such a limit. The lease under discussion fer 
exceeded the debateable bounds of validity* 

I 
On the 14th May 1806, the following interlocutor was pronounced : 
** Sustain the defences, assoilzie the defenders from the conclusion of the 
^ declarator, and decern.* 

And on advising a reclaiming petition, and answers, (he Lords adher- 
ed, 17th November 1807. 

Lord Ordinary, GUnlte. Act. John A. Murray^ JJsn Clerks and Henry Ershne. 

Alt. J. H.^ Forbes, Mat. Ross^ and D«an of Faculty, Blair. C. Talt, W. S. and J. An^ 
dersDo^ W. S. Agent*. Sc9tt^ Clerk. 



J, W. 



/ 




^ 

^r^ 



Nov. 17. 1807. . COURT OF SESSION. 17 



No. IV. November 17. 1807. 

KEITH TURNER of Turnerhall, and ANDREW TURNER, 

AGAINST 

ROBERT TURNER and JAMES WATSON. 

Tailzie. — ^Title to Pursue. — Isr, A Lease for a thousand years 
was reduced^ under a prohibition to alienate. 2d, The eontravener^ 
granter cftbe lease ^ being dead^ an action ^ of reduction at the joint in^ 
stance of the son of the contravener and the next substitute^ was com- 
petent^ although by the Entail the contravener was to forfeit for him^ 
self and his descendants. 

ON the 17th July 1688, John Turner merchant in Dantzic, by his 
testament, directed his trustees to invest so much of his property 
in the purchase of lands in Scotland, as might yield fifty chalders of vic- 
tual yearly, and directed these lands to be entailed on a certain series of 
heirs. 

The trustees on the 13th November 1693, and on the 18th May 16&4,' 
purchased the lands of Rosehill, Newark, and Tippcrty, in the shire of " 
Aberdeen, aiul disponed them to the different heirs substituted, under the 
fetters of a strict entail. Inter alia^ the deed of entail contains the fol- 
lowing clauses : 

" Providing, likeas it is hereby provided and appointed to be con- 
^ tained in the infeftments to follow hereupon, that it shall nowise 
" be lawful to the said Robert and John Turner and the other heirs 
^^ of tailzie foresaid, to sell, annalzie, and dispone the lands and others 
** above written, or any part thereof, heritably or irredeemably, or under 
** reversions ane or mair, nor to grant infeftments of annualrent, or year- 
" ly duties, greater or smaller, forth thereof; nor to set tacks of tho- 
^ same in diminution of the true worth iand rental may be p^d for said 
^^ tacks, without being obliged, nevertheless, to raise the rental in nlan- 
'' ner after provided, nor to contract debt, or burden the said lands ; nor 
" do any other deed whereby the samen may be evicted, apprised, or 
^* adjudged from them, or anywise impaired to their prejudice." 

Then follows a clause forfeiting and resolving the right of the contra- 
vener, and of the descendants of his body. The deed afterwards provides, 
•* That the said Robert and John Turner, or their heirs of tailzie afore - 
^* said, shall noways have power to heighten, raise, or augment the rents 
^^ of the said lands, as the same is presently paid, nor remove the tenants 
*^ forth thereof, sua long as they punctually and pleasantly pay the same: 
^^ the said tenants, and each of them, always yearly planting upon th^ 
^* ground of the said lands possessed by them, an oak tree, or fir-tree, or 
^ some other commodious tree, in some convenient place of the said 
^ lands possessed by them, which may serve either for present decormenC 
^ of the said lands, or use to the said heirs in time coming." 

The 
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The entail was in every respect regular and effectual, and the succes- 
sive heirs possessed the estate under it On the 23d September 1768 
John Turner, the heir in possession, granted a lease of the tailzied estate 
to George Turner of Monzie, a' remote substitute, for the space of a 
thousand years. John Turner died in the year. 1802; and in the course 
of that year his son Keith Turner, who did not in any way represent 
him, except as next heir of tailzie, raised an action of reduction of 
the lease on the following grounds : 1j/, ** The said tack or feu-tack, 
" and right of infcftment„ is so very far beyond and different from the 
" usual nature and duration of leases, that it is to all intents and purposes 
** an absolute alienation of the said Mands, mills, and others, themselves. 
" 2^^, The said tack and right of infeftment was granted in defraud of 
** the subsequent heirs of tailzie to the said estate, for a far less rent than 
" the value of the lands, or even the actual rent thereof at the date of the 
** same, and since. Stioj With the same view it was also granted before 
" the expiration of the then subsisting leases of the said lands, mills, and 
*' others, and as such is directly contrary to the said deed of entail of the 
"- said lands and others, under which the said deceased John Turner held 
** the same." But the deliberation of the Court was solely occupied with. 
the first ground of reduction. 

To the tide of Keith Turner to pursue, an objection was stated, on the 
ground of his being the descendant of the contravener, whose right fell to 
be irritated and forfeited, if the contravention was proved. Andrew Tur- 
ner, the next heir of entail to Keith Turner, then appeared ; and on the 
SI St October 1804, a new summons of reduction was executed at the 
joint instance of Keith and Andrew Turner, 

The case was reported to the Court by Lord Glenlee, Ordinary. 

Argument of the defender. 

The action originally brought by Keith Turner was irregular and 
inept. He had no title to pursue the reduction of the lease, because he 
is the descendant pf the person by whom it. was granted. If the lease be 
a contravention of the entail, the decree which reduces it must also for- 
feit and resolve the right of the granter, and his descendants. It is de- 
clared in the entail, that the contravener shall forfeit the estate both for 
himself and the descendants of his body, but without any such provisions 
the law would either have inferred this conclusion, or sustained the lease. 
8th Feb. 1758, Hepburn of Humbie, Fac. ColL 

It is now a settled point that if by the conception of the entail, the 
person contravening forfeits for himself ai!id his descendants, it is not com- 
petent td the son of the alleged contravener to object to the acts of contra- 
vention. 24th November 1749, Gordon of Carleton, Kilk. No 7. voec 
Taillie ; — 6th March 1801, Gilmour against Hunter. 

The first action being incompetent and void, the second is obnoxious 
to two objections. 1j/, The summons was not signeted till the 31st 
October, nor executed till the 5tli November 1804. The period of forty 
years, therefore, had elapsed, before the act of cpntravention was phal- 
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lenged ; and the right of the aubsthute heirs to reduce was barred by 
prescription. 2^/, The object of the second action is to reduce the lease ' 
without forfeiting the right of the contravener. Andrew Turner, there- 
fore, has no interest to pursue, and can derive no advantage from success. 
If it be the purpose of Andrew Turner bona fide to reduce the lease and 
preserve the entail, he must insist in an action, concluding . at the same 
time for an irritancy and forfeiturie of Keith Turner's right, and in which 
Keith Turner must appear as defender, and cannot concur as pursuer. 
Andrew Turner, therefore, having no interest, has no title to pursue, and 
his concurrence cannot cure the defect in that of Keith Turner. . 

Argument of the pursuer. 

■ 

1. To supersede the necessity of entering into any legal argument on the 
validity of Keith Turner's tide to pursue, an action was raised in the joint 
names of Keith and Andrew Turner ; whether, therefore, the son of a 
contravener can insist to reduce the deeds of his ancestor, is a question 
which it is unnecessary to discuss, although it may be considered as triti 

juris y that a declarator of irritancy, after the death of the contravener, can- 
not have the effect ef forfeiting the rights of his descendants. See late 
case of Hamilton of Bargeny. The case of Little Gilmour against Hun- 
ter contained cirQumstanoes different from Chose in (he present case ; and 
even if it could be considered as hostile to the plea now maintained, yet 
it might be questioned how far one decblpn should have the effect of set- 
tling so important a poinjt of law, 

Tbe title and interest ilf Andrew Tum^ howevi^ are beyond challenge. 
His title is the deed of entail, and his interest the preservation of the 
estate. The nearness or the remotepess of his interest does not affect the 
legality of his title, neither is it xeleyant tp enquire into his motive for 
avuiling himself of it. 

It is impossible now to dispute, after the discussion in the Eargeny 
cause, that where an heir of entail, not the descendant, and after the death 
of tbe contravener, insists for reduction of the deed of contravention, the 
right of the descendants is not irritat^. But although it is impossible in 
tbe present case to insist for forfeiture of Keith Turner's right, it does 
not follow that it is incompetent to challenge thp lease grafted to tbe de- 
fenders, otherwise this inadmissible oonclusioq would follpvy^^ that the 
death of the contravener secured the contravention from all challenge. 

2. To the plea of prescription, it is si^ient to an^swer, that after de- 
duction of the minority of Andrew Turner, this actign would be brought 
within tbe forty years. But at any rate the citation in the former action 
would have been sufEdent interruption. Ersk. b. 3. tit, 7. § 41. 

3. On a^ merits 6i the question, the argument was the same with that 
in the case between the Duke of Qiieensberry and Earl of Wemyss. 

' The Court proooimced the following interlocutor (14th and I5th May 
1806): " Sustain the right of Kekh Turner, and Thomas Andrew 
^ Turner, to pursue in the present action ; Repel the defences pleaded for 
^^ Robert Turner, and his subtenant ; and find that the tack under re- 
" duction is an alienation of the estate, and contrary to the entail, there- 
•* fore reduce, decern, and declare, in terms of the rescissory conclusion 
** of the conjoined libels of reduction ; and, quoad ultra^ remit to the Lord 

E *' Ordinary 
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^ Ordinary to hear parties procurators, and to do therein as he shall see 
^ cause : Find the said Robert Turner liable in expences, and appoint the 
*' pursuers account therefor to be given in to the Court." 

And on advising a petition and answers, the Lords adhered, 17 th No« 
vember 1807. ^ 

Lord Ordiaary, Glenlee. Act. Arch. CawpMl* Alt. Dawd Monjpennj. John 
Morrison^ W. S. and Wm. Mackematy W. S. Agents. Buchanan^ Clerk. 

J. w. 
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Sir JOHN MALCOLM of Balbedie, 

t 

AGAINST 

ft 

GEORGE HENDERSON and PATRICK BROWN. 

» 

Res Judicata. — ^Tailzie. — 1st, Circumstances in which a decree of 
absolvitor did not authorise an exception of res judicata. 2d, Lease 
for 99 years was reduced under a prohibition in an entail against alie^ 
nations. . 

THE estate of Balbedie was held under a strict entail, executed in 
the year 1725; and containing, inter alia^ the following clause: 
*' And further, it is hereby expressly provided and declared, that it shall 
" not be in the power of the said Margaret Malcolm, (the institute,) nor 
" any of the heirs of tailzie, to sell, annalzie, wadset, delapidate, nor put 
" away any of the lands above mentioned, nor contract debt, nor grant 
" heritable bonds or other rights and securities therefor, whereby the 
" said landa^ or any part thereof, may be evicted or adjudged from them, 
" in defraud of the other heirs of tailzie above sp^ified j nor yet to al- 
" ter this present tailzie and order of succession above mentioned/' 

The entail contained the following provisions respecting settlements on 
spouses. 

But reserving always, ** notwithstanding of the prohibitory clauses 
** above written, power and liberty to the said Margaret Malcolm, and 
** the other heirs of tailzie above specified, to provide their hustands an4 
" wives suitable liferents, by way of locality, not exceeding the half of 

* the 
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" the present rent of the estate for the time," but was entirely silent with 
respect to leases. 

In the exercise of thia faculty, the pursuer's father, the heir of entail 
then in possession, granted a liferent locality of one of the farms, called 
Easter Balbedie, to his second wife, the pursuer's mother. 

Mr Malcolm died in the year 1754, and was succeeded by James 
Malcolm, a son of his first marriage. In the year 1773, Mrs Malcolm 
granted to James Malcolm a lease of her locality lands to endure for her 
life. 

In the year 1771, James Malcolm granted a lease of one of the farms 
of the estate to George Henderson, for the space of 99 years, and at 
the rent payable by a lease current at the time which had commenced in 
the year 1752. For this lease a g^assum of L. 300 was paid. 

In the year 1782, James Malcolm granted to the same tenant, and for 
the same duration, a lease of another farm, and received a grassum of L.50. 
And, in the year 1782, he granted to the same tenant, and for the same 
duration, a lease of almost the whole remainder of the estate, including 
the locality lands which he held by a lease from Mrs Malcolm, and he 
received a grassum of L.S50. 

James Malcolm died in the year 1797, and before his mother-in-law 
Mrs Malcolm, and he never, therefore, had any title to the possession 
of the locality lands, but what arose from the lease which he held from 
Mrs Malcolm. 

Of all these leases Sir John Malcolm, the next heir of entail, pursued 
an action of reduction ; concluding against the representatives of Hen« 
derson^ 1//, That from the duration of the leases, they amounted to ali- 
enations of the property, and it was therefore ultra ^ires of an heir of 
entail to grant them ; 2^, That James Malcolm was of a weak and fa- 
cile disposition, and had suffered enorm lesion by granting them ; 3^/, 
That during the lifetime of Mrs Malcolm, and during the subsistence 
of her locality, the heir could not grant a lease on which he could au- 
thorise the tenant to possess. The lease of Easter Balbedie, therefore, 
fell to be reduced both on the general and on this special ground. 

The cause was discussed before Lord Craig, Ordinary, who pronounc- 
ed the following interlocutor : " Before answers appoints the pursuer to 
^ say whether or not he insists on, and will undertake a proof of his 

* alledgances of facility and lesion ; and if he does, ordain him to give 
** io a condescendence thereof, in terms of the act of sederunt, be- 
^ twTxt and first calling of the cause, with certification." The pur- 
mer failed to lodge the condescendence ; and the foUpwing interlocutor 
vas pronounced: (1st June 1804,) " Having again considered the fore- 

* going condescendence for John Malcolm, pursuer, with the answers 
^ thereto for George Henderson and Patrick Brown, defenders, replies, 
^ duplies, and whole process, sustains the reasohs of reduction, and re- 
^ duces and sets aside the lease of the farm of Craigend or Easter Bal- 
^ bedie under challenge, in so far as the same extends beyond the life- 
^ time of the pursuer's mother, and decerns; but in respect the pursuer 
^ has not lodged a condescendence, in terms of last interlociitur, of fa- 
^ cility and lesion, assoilzies the defenders from the conclusions of the 

E 2 " action, 
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^' action, quoad the other leases sought to be reduced, and decerns." In 
this interlocutor the pursuer acquiesced *. 

But the defenders reclaimed to the Court, and their petition was foU 
lowed with answers. 

In the meantime, however, the question between the Duke of Queens* 
berry and the Earl of Wemyss, respecting the .power of an hdr of en- 
tail to let leases, had been agitated, and a hearing in presence in that 
cause had been appointed* The Court [xrcMiounced this interlocutor, (23d 
May 1805.) 

^' The Lords haying resumed consideration of this petition, whh the 

answers thereto, they supersede advising the same until the quesdon ' 
* between the Duke of Queen^rry and the Earl of Wemyw, in which 
^' a hearing in presence is appointed, comes to be advised.*^ And, pa 
the 18th November 1806, the Court remitted the cause to the Lord Or- 
dinary to hear parties on the length of the leases, and on the other 
points in the cause. The Lord Ordinary reported the cause to the 
Court. 

The first point agitated between the parties was, whether the acqiiies^ 
cence by the pursuer in the decree of absohritor amounted to a rts judi^ 
cata^ in consequence of which any debate on the point of law, wMi 
respect to the duration of die leases, was precluded. On this point the 
same argument was maintained with that in the case, 27^ Nov« 1801 » 
Millie against MUlie, 

2. Oi the merits, the aigum^nt was the same with thiat in the |m- 
ceding case, Qvueensbeny against Earl of Wemyss. 
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17th Nov. 1807.1 — ^The Court prcoonnced idie following interlocutor: 
Repel the plea of res judicata^ find that it was uUra vires ai the de- 
ceased James Malcolm, the pursuer's brother, to grant the leases in 
question, in lespectof the entail and loi^ duration of these ieaees; 
therefore sustain the reasons of reduction of the edible leases, libelled, 
and reduce, decern, and declare in terms <^ the declaratory conclu- 
sions of the libel, reserving to the defenders their cbitai for. meKoira- 
tions upon the lands contained in the said leases, and to the piocauer 
his objections thereto, as accords." 



Lord Ordinary, Craig. Act. Oceoid Douglas, 

Sandilands, W. S. and Ho. Martin, W. S. Agents. 



Alt* 7%a. W. BmrcL 
Walber^ Qerk. 



jr. 



J.W. 



No. 



'^ He alleged that he was in embarrassed circumstances^ and that tlxe pvocess was caiu 
ried on ty ho creditors, for ^ose purpose t&e reduction of the lease of Easter Balbedte 
was suffioent. Batoftfaii4&«re wus no ^dence except Itts town assertion, and the 
Court did not consider the hct to be of any importance. 
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No. VI. November 18. 1807. 

WILLIAM AND JOHN CRAWFORD 

AGAINST ' 

WILLIAM KERR. 

Moveables. — ^Delivery. — Monet/ being enclosed in a letter^ which was 
Wafered^ addressed to a certain person^ and committed to a servant to be 
given to a runner to the post-office ; the person to whom the letter is ad-- 
dressed was held to have an exclusive right to receive this money in a 
competition with a trustee (not judicial) for the creditors of the sender^ 

, though the sender died while the letter was still lying in his bouse^ 
and though it was opened and the inoney retained^ and delivered to the 
trustee by a person who took charge (but without authority ) of the de^ 
ceased* s effects* 

GEORGE HENDERSON owed Messrs William and John Craw- 
ford L.296. With a view of paying this debt, on the evening of 
the 30th March, he wrote the following letter : — ^^ Gentlemen, Inclosed 
^ is one half of bank notes and a bill, which, when you receive the 
" others, per next post, will makef L.296, to pay my acceptance to you 
•* due to*morrow ; the 2s. I will pay you the first time I am in Leith. 
«« I am," &c. 

Having indorsed the bill to Messrs Crawford, he then put it with the 
half notes into this letter, shut and wafefed it, directed it to Messrs 
Crawford, and gave it, with a penny, to a servant, to be given next 
morning to a runner who was in use to carry his letters to the post-office. 
-The servant put it in a place where his letters were usually put, to be 
ready for the runner^ who came early in the morning. 

Having finished this letter, Mr Henderson then entered in a day-book, 
which he kept, the bill and notes as remitted, but he postdated this^ entry, 
making it the 31st March. The other half of the notes were left in his 
pocket-book. 

Betwixt the hours of four and five of the next morning Mr Hender- 
son died suddenly. 

The letter was not given to nor taken by the runner, but was left on a 
table in the house. 

One Mr Stocks, who was in Henderson's house at the time of his 
death, without any authority, took some management of his affairs ; and 
having found the letter and the half notes that were in the pocket-book, 
he opened the letter, took out the bill and the other halves of the notes, 
and received the value of them, having changed the indorsation into an 
indorsation to himself. 

Hendetson^ though in very good credit at the time of his death, 
yet turned out to be insolvent ; and his creditors, at a general meet- 
ing, without anyjudiciiil step, chose William Kerr to be trustee for 
the general behoof, William Kerr received the above sum of L.296 

F . out 
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out of the hands of Stocks. He divided the rest of the funds among the 
creditors, but the division of this sum was objected to by the Messrs 
Crawfords, who claimed the whole of it To clear this matter, the trustee 
raised a process of multiplepoinding, in which he, as trustee, claimed 
this sum for the general behoof cif the creditors, while the Messrs Craw- 
fords claimed it as belonging exclusively to them. 

The interlocutor of the Lord Ordinary was, (14th June 1806) — • 
" Prefers the said William and John Crawfords upon the interest pro- 
^* duced for them, and decerns in the preference, and against the raiser • 
" of the multiplepoinding, for payment accordingly." 

And on advising a representation with answers, the int^rlocjitor of the 
Lord Ordinary was, (12th Nov.)*— ^ Finds that Mr Stocks had no right 
^^ to break open the letter addressed to the respondents, which appears 
^ to have been closed with a wafer, as pait of it stall remains on the 
^ edge of the paper, to score the indorsation upon the bill, to fill up a 
^^ new indorsation, or in any shape to dispose of it or the odier contents 
^' of the letter ; refuses the desire of the representation, and adheres to 

" the former interlocutor." 

i 

The trustee reclaimed ; and his petition was answered. 
Ai^ument for the trustee. 

■ 

The trustee is willing to take no advantage whatever from the open« 
ing of the letter, but to argue as if it still remained wafered, and was in 
Court in that state. In that state, he contends that it and its contents 
would not belong to Messrs Crawfords, because it never was delivered to 
them. 

He admits that there was here an intention to make a payment ; but 
the money never having left the bouse of Henderson^ having, till the 
moment of his death, still remained under his power, and having afterwards 
fallen under the charge of those who came into his place, that act of deli- 
very on the one hand and acceptance on the other, which is essential to 
a payment, had not passed, and no payment of course was made. 

If Henderson had not died, it is palpable that the money was still in 
his power, subject to recal, or rather to steppage. 

It, instead of death, bankruptcy had arisen,-'-if, on the morning thajt 
the letter was to be sent off, a sequestration had been obtained, and the 
sheriff's officer had locked up the shop and warehouse of Henderson -; 
the sending off the letter having been prevented in this way, the payment 
could not have been held to be made. 

Even if the letter had been sent, the creditor might have rejected the 
bill and notes. They were no legal tender, and the sending of them 
would have been no extinction of the debt if the creditor had not chosen 
to accept them. / 

Thiis, it appears, that neither was the payment made, nor was it ac- 
cepted ; and this conclusion is drawn on the supposition that the whole 
of the notes necessary for completing the payment had been* inclosed in 
the letter. But it was only half bank notes that were in the letter ; the 

other ^ 



Nov. 1«. 1807- COURT OF SPSSJON. 



'25 



cAer halves were to be aent aext flay, ^^d ^ijthout thieqfi th/ar^ could be 
no payment. 

In short, in this case there was nothing more than a mere intention 
and preparation for delivery. Jt l^ just similar to that of Salter, 7tli Feb. 
1786, in which it was found that there was no transmission of the pro- 
perty. • 

Argument for Messrs Crawfords. 

There was not only an intention on the part of Mr Henderson to de- 
liver these notes and the bill to Messrs Crawfords, but he had actually 
done all that was in his power to deliver them, and had in fact com- 
pleted the delivery of them. The letter with the penny wa:s given to 
his servant to be given to the runner, and was lying ready to he given 
to him before the time of Mr Henderson's awaking in the morning, if 
he had lived to awaken. Even though he died, it ought still to have 
been delivered as he had ordered. His servant no doubt would have 
delivered it, if Stocks had not interfered. But Stocks had not the 
smallest right to meddle with it Not only had he no right to open it 
and to change the indorsation, but he had no right to stop the letter at 
all. He had no more right to stop the course of this letter than a mere 
robber, who had taken it from the servant by force, would have had. 
The delivery, therefore, niu§t be still held to have been completed, not- 
withstanding this interference. The creditors of Mr Henderson can- 
not take any adyaiitage of such an illegal act. It is not enough to say, 
t^ien, that the letter is still to be regarded as unopened ; it must be regard- 
ed as if it had re?icbed the Messrs Crawfords by the post, in which case 
there is no doubt they would have been entitled to receive the monzj for 
the notes and bilL 

There was some difference of opinion on the bench. One Judge ob- 
served. That Henderson, after he had written the letter and given it to 
his 'own servant,- still retained the power of stopping it, as it was still in 
his own possession by means of his servant : That this right (^ retaining 
it, on his death passed to his creditors, and if Stocks had not interfered, 
it would have come into the hands of the trustee in a legal way : That, 
in that case, the trustee would not have been bound to deliver it, but 
would have retained the property for the general behoof of the creditors : 
That, besides, only one-half of the notes were in this letter, and as to the 
other halves they were clearly not delivered, which rendered the delivery 
of the first half, even if it had been delivered, an unfinished step. 

On the other hand, it was observed. That in this case there was no 
sequestration, the ,trust was merely voluntary, and therefore the creditors 
had not in them nor had their trustee any right to this money at all ; 
the act of Stocks alone put it into their hands, and that was clearly an 
unwarrantable act, which the creditors could not take advantage of : The 
delivery of the letter to a servant, to be conveyed to the postman, gave the 
person to whom it was directed a right to receive it, the direction having 
never been recalled by proper authority : That as to the other half of the 

F 2 notes, 
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notes, not bdng enclosed, that was of no importance, because payment 
would have been made by the bank on the first half and the letter. 

The Court " adhered to the interlocutor of the Lord Ordinary." 

Lord Ordinary, HermaneL Act. David CathcarL Alt. Geo. Jos. Bell. 

John TiDcedie^ W. S. and /. 4* T. Peaty Agents. ScoU^ Clerk. 

M. 
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November 19. 1807. 



JEAN M'LURE, and ahers, 



AGAINST 



WILLIAM BAIRD. 



Competition, — If a creditor use an inhibition against bis debtor y and 
ify after the inhibition^ but before any diligence used- by any ether cre^ 
ditor to affect it^ an heritable subject belonging to his debtor be sold by 
voluntary sale^ then the inhibiting creditor wiU have a preferable 
claim upon the price of that subject ^ in virtue of his inhibition. 

JAMES REYBURN was proprietor of a small tenement in Wallace- 
town. He owed L.100 to David Cumming, and various sumir 
to other creditors. Cutoming raised letters of inhibition against Reybum 
on the debt due to him, which were regularly executed and recorded on 
the 2d May 1775. No other creditor did any diligence against Rey- 
bum's estate. , In this situation, Reyburn soon after sold the tenement to 
William Baird, who then held it as tenant for rent. Gumming went 
abroad in the naval service. His wife, Jean M*Lure, having in vain 
endeavoured to get payment of the debt due to her husband, at last 
raised, in his name, an action of constitution of this debt, in which she ob- 
tained decree, and afterwards an action for ^-eduction of the sale on the in- 
hibition, concluding also for payment of the rents. She obtained decree in' 
this action also, extracted it, and thereon charged Baird, who presented 
a bill of suspension, and afterwards brought a reduction reductive of the 
former proceedings, in which a long and intricate litigation took place. 
While this depended, an adjudication was led in name of Gumming, 
- whose remaining in life began to be uncertain ; and on the other part, 
Baird got an assignation to the other debts due by Reyburn; and thereon 
likewise raised an adjudication, within year and day of the adjudication 
in Gummlng's name. A judicial factor was appointed on the estate of 
Gumming, who was at last ascertained to be dead ; and his wife and chil- 
dren 
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dren sisted themselves in the proceedings above-mentioned instead of 
him. In the action of reduction reductive the defenders were assoilzied, 
and the inhibition found good. 

The question then, Ist^ As to the tenement itself, — ^2dly, As to the 
rents since the time of the sale,- — took this shape. Jean M^Lure and the 
children of Gumming claimed the estate, on the inhibition and adjudica- 
tion in name of Gumming. They also claimed the rents on the inhibi- 
tion, from the time of the sale, or at least from the time of the decree 
of reduction ; and on their adjudication from the date of it. 

Baird maintained, that the adjudication in name of Gumming was void 
as bdng led without any authority from him, and that an inhibition 
alone gave no right to either land or rents, so that they were both carried 
by his own adjudication, which was the only valid one. 

The Lord Ordinary, (29th May 1804) to whom the cause had been re- 
mitted, found, ** That the inhibition executed by David Gumming in the 
•* year 1774, remained latent till the year 1796, and that this negative or 
•* prohibitory diligence could create no preference on the rents from the 
^ date of the disposition to Baird in the year 1 794, prior to the adjudication 
** led in the name of David Gumming in the year 1800, and that Baird is 
^ not liable to account for said rents : And in respect that the principles 
^ adopted by the court with regard to the action brought by Jean Mac- 
^^ lure, and tiie authority under which she was understood to have acted, 
^ may be considered as su£Scient to support the adjudication led by her 
^ in his name ; and as Baird's adjudication was within year and day 
^ thereof, finds these adjudications are come in pari passu^ and decerns." 

On a representation for Baird, his Lordship's interlocutor was : ^< In 
** respect die adjudication upon which the respondents found in the pre- 
" sent competition, was led injthe name of David Gumming alone, though 
** out of the country, vrithout mention of his wife or any other person, 
** as his attorney, finds s^d adjudication cannot be preferred pari passu 
** along with the representer*s adjudication regularly deduced ; there- 
* fore finds the representer preferable upon the rents which fell due sub- 
^^ sequent to Gumming's adjudication ; so f^r alters the interlocutor repre- 
^ sented against, and decerns.'* 

The cause came into the Inner-House by petition against these inter- 
locutors, with answers. A variety of arguments are contained in these 
papers, which it is not necessary to report. 

On advising the cause, the Lord President observed, 
That the points on which this cause depends had been decided so long 
ago as the year 1777, in the case of Monro of Pointzfield, on a solemn 
hearing in presence, a decision of great importance, though unfortunately it 
is not known, because' the decisions for that year are not yet reported. 
[His Lordship produced the papers in the cause, and notes of the opinions 
of the Judges^ particularly Lord Braxfield and President Dundas.] From 
these, his Lordship said, it appeared, that in that case there had been 
an inhibition against the estate of a proprietor of land, who owed other 
debts besides that to the inhibitor. That, after the inhibition, but before 

G any 
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any other diligence was done against the estate, it was sold, and then, 
after the sale, adjudications were led by the creditors who had not inhilut- 
cd, and a competition ensued. In that case the Court were clear, tha£ 
the inhibitor was preferable for his debt without any further dili- 
gence at all. It was held that the sale rendered all diligence by other 
creditors against the estate void ; because as to. them it was a good sale^ 
and conveyed away the property from thdr debtor. Thdr only claim it 
^as found must be on the price in the hands of the purchaser. But the 
inhibiting creditor was entitled to disr^ard the sale akogether, because aa 
to him it was struck at by his inhibition, therefore he might adjudge the 
estate. But further, his debt being the only one on which diligence could he 
done against the estate, without regard to the rights of the purchaser, was 
equivalent to a real incumbrance on it, which the purchaser was entitled 
to see cleared oflf before he paid the price, or to pay off himself with the 
first end of the price. Adjudication by the inhibitor was therefore, though 
competent, not necessary, because he was sure of payment out of the 
price of the estate, in preference to all the other creditors. This was 
solemnly laid down as law by the Court, and particularly eaqplained by 
the able judges above named in the above mentumed case, and the same 
rule of law applies to the present case. 

Here there is an inhibition ; then a sale ; then adjudications by the cre- 
ditors who had not inhilnted, and no doubt also by the inhibitor. Tliis 
last adjudication may be put out of the case. It is argued to be inqpt^ 
perhaps it is so ^ but at all events it is unnecessary ; the preference of the 
inhibitor in no degree depends upon its validity, (especially as it may be 
renewed in more proper form,) but rests upon the effect of the inhibition 
combined with that of the sale. 

By the inhibition the sale to Baird is reducible as to the inhibitors 
Maclure, &c Then by the sale all diligence against diis tenement by 
the other creditors of Reybum is void, since the property was carried out 
of him, by a conveyance valid as to them, before that diligence was execut- 
ed. The adjudication, therefore, on their debts is of no effect at all, and 
can never compete with the inhibitors if they should adjudge even now. 
Iliis they might do, and their adjudication would still be the only effectual 
adjudication of this tenement* But it is not necessary for them to do this, 
because they must be paid in full by the purchaser Baird, who cannot hold 
the estate, without getting this debt purged on which the inhibition has 
been raised. Unless, therefore, Baird is willing to give up the estate to 
them, he must pay tlus debt, since the seller Reybum cannot pay it. He 
may^ no doubt, retain it put of the price, but it must be paid to the inhi- 
bitors. Now as it may be presumed Baird will not give up this estate, it is 
not necessary to enter into the other points argued in the papers. 

This view a great majority of the Court^adopted j and accordingly the 
interlocutor of Court ( 1 9th November 1807) was : " The Lords alter the 
'' said interlocutor, andfind that the adjudication led by William Baird is 
^' inept, and that the petitioners became preferable creditors on said sub* 
^ jects and rents thereof, from the fifteenth day of June seventeen hun- 
^ dred and ninety*six, the date of the decree of reduction obtained against 
*' William Baird, in virtue of the inhibition executed by David Cum- 

" ming 
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^^ ming in seventeen hundred and seventy-four, and decreet of adjudica*- 
^ tion following thereon, to the extent of the debt contained in the said. 
** adjudication V- 

Lord Ordinary^ Hermani, Act. David Douglas. Alt* Rok. Cortett, 

P. koierUon and 3%/. Grierson^ W. S. Agents. Scott, Clerk. 

M. 
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CHARLES FERRIER, Trust-Disponee of Robinson and Company, 



AGAINST 



BRITISH LINEN COMPANY. 



Bank.— -^ bank is entitled to plead compensaSion upon bills discounted 
by its agents^ though the agents be liable to the bank for payment of 
the bills. 

CHARLES FERRIER, trust-disponee on the estate of Robinson and 
Company, brought an action agsdnst the British Linen Company 
for a sum of L.563, belonging to that estate, which had come into their 
%ands. They pleaded compensation, in part, upon a bill for L.240 drawn 
by Robinscm and Company, which had been discounted for the British 
Linen Company by their agent at Inverness, and had been dishonoured. 
Ferrier refused to admit this compensation. The Lord Ordinary found, 
^^ That the defenders are entided to retain the amount of the bill discount* 
•* ed. by thdr agent for L.242." 

The pursuer reclaimed. 

Argument for Pursuer.— ^The British Linen Company have no interest 
in the payment of bills xliscounted by their agents. The whole risk of 
discounting lies on the ^ents from whom the Company equally receives 
repayment of the sums advanced for discounting, whether the bills are 
honoured or not. The Company are therefore not entitled to plead com- 
pensation on this bill 

Argument 



^ Thk form of the interlocutor does not prove that the adjudication was in itself un- 
^exceptionable, but the creditors having no interest to object to it, it was no longer chat 
ienged by any bodfi and therefiore stood as valid. 
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jirgumentfor defender^ Not necessary to be stated. 

The Court were quite clear that the Britbh Linen Company were not 
only entitled, but bound to plead compensation for the benefit of their 
agenty who could not be regarded as discounting for his own behoof,, 
thou^ he was liable by the conditions of his <^ce for the loss on the 
bills he discounted. 

The Court/therefore, •* Adhered to the interlocutor of the Lord Or- 
•• dinary/" 

Lord Ordinary^ JJemton. Act* J. Wolfs Munrm/. Alt. Dao. Catkcart. 

JMinion/^Aimlie,W.S^MdJ.Cikhisi,W.8.Agtnts. Walker desk. ^ 

M. 
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Sir ANDREW CATHCARTS TRUSTEE, 

AGAINST 

EARL OF GASSILUS. 

« 

SiRYiCB.— Drrmoii tbat a general service as heir of line and heir-male 
is equivalent to a service as heir of provision^ vi^htre it appears from 
the service that the party serving bad both characters in him — re^ 
versed^ 

This case is already xeported, 16th November 180S; which see. 

ON appeal to the House of Lords, that Honourable House pro- 
nounced this judgment : ^ It is ordered, && that all the interlo- 
*^ cutors complained of in the said ^>peal, so far as the same relate to 
^ the lands and subjects contained in the charter of 1774, or in any 
^ similar titles^ be, and the same are hereby afiSrmed : And it is further 
*^ ordered, that the cause be remitted back to the Court of Session, to 
^ review all the interlocutors as &r as they respect the eflfect of the ser- 
** vice of Earl David in 1776, with regard to the lands of Enoch and 
^^ Little Enoch, the lands of Portmark and Pokneadow, the tenements 
*^ of Maybde, and tdnds conveyed by Crawfcml of Ardmillan, or any 
^ other lands or subjects, the dde to which b in dispute in this causey 
^ if any such there be, not ruled by the fbtesttd affirmance ; and to 
^^ hear the parties again as to the efiect of the said service as to the said 
^ lands and teinds, and as to the right to the said lands and sulyects, and 
^^ to do theret^pon as to the Court shall seem meet^^ 

When 
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When tiie cause came back to the Court of Session, on a petition by 
Lord Cassillis, to have the judgment of the House of Lords carried into 
cfFect,^ memorials were ordered on the points remitted. The argument 
in these^ so far as it was different from that already stated, run chiefly 
on the extent of the remit. On advising these memorials, the interlo- 
cutor of Court was, (10th Feb. 1807,) " They find that Eari David's 
" general service in 1776 was not a service as heir of provision, to con- 
•* nect him with the settlement in 1748, or with any similar deed of 
*' provision or settlement, and consequently was not sufficient to- carry 
*^ the subjects which were specially provided by any such deeds, and 
*f were not contained in the charter 1774, or in any other title-deed or 
** charter of a similar nature : Find that this description applies to the 
^ lands of Enoch and Little Enochs the lands of Polmark and^ Poimea- 
•* dow, the tenements of Maybole, and the teinds. conveyed by Cra w- 
" ford of Ardmillan, and that they were not carried by the general ser- 
** vice : Therefore sustains the reasons of reduction as to these subjects, 
" and, so far, alter their interiocutor of 16th November 1802, repel 
^' the defences, and reduce, decern, and declare in terms of the sum- 
*' mons." And to this interlocutor, on a reclaiming petition and an- 
swers, 24th Nov. 1807, the Court adhered. 

Act. Tha. Wi Baird^ W. Wallace Brtmn^ Agent. 

M. 



NO. X. November 27- 1807. 

THOMAS BURNS, Petitioner. 

Public Roup. — Circumstances which constitute an irregularity in the 
manner of conducting a public toup. 

TliE superiority of certain lands in the parish of Linlithgow, belong- 
ing to the poor of that parish, were^ exposed to public sale, in the 
town-house of Linlithgow, by the minister and kirk-session. 

The articles of roup bore, that the said superiority, which amounted to 
L.175 of valued rent, ** Should be exposed to public roup at the upset 
** price of L.180 Sterling, during the running of a half hour sand-glass, 
** and the person offering the said sum, if no other shall appear, or the 
^ highest offerer at the outrunning of the glass, shall hp preferred to the 

purchase, ^do^ In the eVent of several offers being made, every offer 

after the first shall exceed the offer immediately preceding by twenty 
^^ shillings at least, and become bound for the sums offered in terms, and 
** upon the conditions of these articles.'* 

The clerk of the roup having read the articles, stated that although the 
articles bore that the subjects were to be exposed during the running of a 
half hour sand glass, yet as a sand glass was not at hand, and as a watch 

H would 
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would measur<3 the time with equal precision, the latter would be substi- 
tuted, if the company had no objection. No objection was stated by 
those present, among whom was Mr Alexander Monypenny writer to ' 
the signet, and a watch was used. 

The subjects were exposed, and the biddings continued till the price 
amounted to L.250 Sterling. At this time Bums was the highest of- 
ferer ; but about three or four minutes before the half hour expired, Mr 
Alexander Monypenny entered the lists of competition. The bidding 
continued between these two parties, while the judge incessantly ad- 
monished them that the half hour was at the moment of expiry, and 
the offers succeeded each other with rapidity. Before Mr. Mony- 
penny had finished bidding, and abandoned the competition, the half 
hour elapsed ; and the petitioner, who was the highest offerer at the in- 
stant of its expiry, was declared by the judge to be the successful compe- 
titor, at the price of L.275 Sterling. 

Thus no means were taken, by stopping the watch, to prolong the pe- 
riod, although competition had not ceased. Mr Monypenny protested 
against this procedure, and presented a bill of suspension and interdict, and 
the kirk-session raised a multiplepoinding, in which the two competitors 
were called. On the part of the kirk session, no objection to the regu- 
larity of the sale was stated. 

The Lord Ordinary pronounced the following interlocutor (13th Fe- 
bruary 1807.) : " Finds it to have been provided by the articles of roup, 
" that the superiority should be exposed at the upset price therein men- 
** tioned, during the running of a half hour sand glass, and the highest 

oflferer at the outrunning thereof should be preferred to the purchase : 

Finds, that if such sand-glass had been used, it was competent for, and 
" indeed the duty of the judge of the roup, by laying the sand-glass on 
" its side, or making it run backwards to prevent it from running out so 
" long as there appeared offerers bidding against each other : Finds that 
" in this case, as the judge of the roup, for want of a sand-glass, made 
*^ use of his watch, he ought to have managed it in some such way as 
" the sand-glass might have been ; but finds, as he did manage it, ho 
** made the time to expire, while the two competitors Mr Burns and Mr 
" Monypenny were keenly bidding against 'each other, and the judge 
" declared Mr Burns to be the last and highest bidder, and so preferred 
** him to the purchase : Finds that this was occasioned by the judge's 
** misapprehension of what was his duty in such a case; therefore finds 
*' that the proceedings at the roup w^ere irregular, and cannot have 
*' effect." 

And the Lords (27th November 1807.} refused a reclaiming petition, 
without answers. 

Lord Ordinary, PMemmet. Act. Monypenny. Alt. John FuUeHon* 

xw. 
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No, XI. 



November 27. 1807. 



JOHN M*KAY, ALEXANDER MUNRO, and Others, 



AGAINST 

The JUSTICES of PEACE in the County of Ross. 

Public police. — Apprentice. — Apprentices to artificers in a town 
are liable in the performance of statute labour upon the high roads. 

MACKAY, Munro, and others, were apprentices to masons, shoe- 
makers, and other artificei^s in the town of Tain, in the county 
of Ross. In the month of February 1 802, their names were reported as 
defaulters in performance of the statute labour of the preceding year j 
and a quorum of the Justices gave the following deliverance, (10th Feb. 
1802.) " Having considered the written certificate and report, we do 
*' hereby grant warrant to constables to poind, in terms of law, the 
" readiest goods and gear of the within named and designed persons 
" deficient in the statute labour, for payment of the sums annexed to 
*' their respective names." 

Of this threatened diligence the apprentices pursued a suspension, 
wherein the Lord Ordinary (Polkemmet) pronounced the following in- 
terlocutor, (21st May 1805.) " In respect that by our acts of Parliament 
^* the Justices have a discretionary power as to the description of parties 
" to be called to perform statute work upon the roads, that no particu- 
*• lar exemption is by the said act given to apprentices, and that it has 
been customary with other neighbouring counties, in similar circum- 
stances as to roads with Ross-shire, for apprentices to be called oiit to 
" that work ; therefore repels the reasons of suspension, finds the letters 
orderly proceeded, and decerns." 






cc 



The cause came by petition and answers before the Inner-house. 
Argument for the suspenders. 

The regulations which the Justices of this county may have been in 
the custom of observing, with regard to the imposition of the statute la- 
bour, must be disregarded, excepting in so far as they coincide with the 
alcts of Parliament on the subject. Neither can the varying usage of 
neighbouring counties be of any authority in abrogating or modifying 
the public law. From the acts of Parliament alone, and the decisions of 
the Court, must the rule be derived. But the acts of Parliament introduc- 
ing this public burden were not intended to apply to artificers and 
mechanics. 

Among the improvements in public police, which James VI. trans- 
ferred from England to Scodand, was the institution of Justices of 
Peace ; • and with this institution came the first rude attempts towards a 

H2 plan 
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plan for making and repairing the high-ways, by the general contribu- 
tion of the labour of the district.' 

In the 1609, Justices of Peace \vere introduced ; and by act 1617, 
c. 8. a set of instructions was issued to the Justices for repairing all 
high-ways to market-towns and seaports. Fronx the existence and 
powers of heritable Sheriffs, from there being no accurate definitipn of 
the persons who were to be liable in this public burden, and no direction 
as to the mode in which tht3 power of the Justices was to be exercised, 
these acts were attended with little success ; neither does it appear that 
this measure was at that time enforced in a systematic manner. 

By act 1669, c. 38. a set of instructions, substantially the same with 
the former, was again issued ; but it would appear with no better 
success. ' * ■ 

For, in the act 1661, c. 16. the subject of repairing the high-ways 
and bridges appears, for the first time, to have received the deliberate 
attention of the legislature j and this may be' regarded as the leading 
statute pn this important matter. The statute, in its preamble, proceeds 
on the inefficacy of the former orders and instructions; and, after de- 
scribing the persons to whom the enforcing of this branch of police shall 
be committed, enacts, — ^^ Which persons, or any one of them, to whom 
*^ the particular portions of the saids high-ways shall be committed, are 
^' hereby authorised and strictly required, to call and convene all tenants 
' " and cottars, and their servants^ within the bounds," &c 

By this statute a precise description of persons is pointed out on whom 
this burden is imposed, viz. Tenants^ cottars^ and their servants. The 
act 1670, c. 9. neither extends nor limits this descriptipn, and its object 
is merely to enable the Justices to receive a pecuniary commutation from 
those who were liable by the previous act. 

In interpreting these successive statutes, the more precise and accurate 
provisions of 1669, c. 16. must explain and modify the more vague and 
indefinite terms of its predecessors ; and it is clear that the bonajide ap- 
prentices of tradesmen cannot be included under tenants^ cottars^ or 
their servants. 

The only general statute on this subject is the 5th Geo. I. c. 30. by 
which the Justices are authorised to convene ** the tenants^ cottars^ and 
*' other labouring men^ within their respective bounds,'* &c. In fair and 
rational construction, however, the addition of ** other labouring men," 
when considered with relation to what precedes these words, must be 
understood to apply only to that class of country labourers who, without 
being strictly the servants of tenants, are habitually employed in the same 
sort of labour. The phrase " labouring men," is no doubt not nomen 
juris ^' ox susceptible of exact legal definition, but it never has been held 
to apply to that class to which the suspenders belong. 

The decisions of the Court do not throw much light en the subject, 
for they relate chiefly to disputes for exemption with the inhabitants of 
royal burghs. 

Thus, in the case of Hamilton against Inhabitants of Kirkcaldy, 24th 
July 1750, — ^^Kilk. p* 253. — Falc. No. 153. vol. ii. — the only question 
of importance was. Whether those who chimed exemptions were of 
characters that would exeem them if they lived in the country : and it 

Was 
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was observed, that a country man could not be exeemed though he sold 
trifles, and called himself a merchant. Their plea wias overrul^. 

In the case of the town of Perth, (1st Feb. 1757, Diet voL iv. n)oce 
Public Police,) the question was, whether householders were exeemed, 
and their plea was overruled likewise, but it was not pretended that those 
who were not householders were liable. 

In a similar question with the town of Paisley (1 1th January 1758,^ 
Trustees of Glasgow Turnpike, Fac. CoL and Diet, supra) the Court 
pronounced an interlocutor, finding the whole inhabitants of the town 
of Pairiey liable, reserving to any class of them who should think them- 
selves aggrieved to apply for redress. It was thus determined, that al- 
though the mere residence in a royal burgh afforded no positive exemp- 
tion, yet these were descriptions of persons on whom the burden could not 
be imposed. 

This decision does not, any more than the former, affect the suspenders. 
The term inhabitants ^ like that of labouring men^ b not a nomen juris to 
which a technical meaning is affixed. It is clear, however, that under it 
all the inhabitants of every rank and sex were not included. It was ob- 
viously intended to apply only to householders. This limitation indeed 
is necessarily connected with the institution of statute labour. For al- 
though, in those public burdens which are meant to have a general 
operation over the whole kingdom, the circumstance of living within the 
realm is sufficient to infer liability, yet in those which are of a local nature, 
it is only as an occupant of real property that an individual can foe sub« 
jected. But none of the suspenders are householders, nor of that de- 
•scription which the Court had in view in using the term inhabitants. 

But, farther, their peculiar legal character as apprentices, exempts the 
suspenders from such a public burden as that of statute labour. During, 
the period of their indenture apprentices cease to be suijuris^ and their 
time and industry arc the property of their master, without whose direc- 
tion they cannot be disposed of. Neither are apprentices considered as 
possessing any property arising from the application of that time and in- 
dustry, which could be seized as a commutation for any public burden^ 
Even the great duty of public defence, not to mention the obligation of 
enlistment, is suspended by apprenticeship, a fortiori^ the duties connec* 
ted with a local police must be incompatible with that character. 

From England the system was borrowed, and the practice of that 
country ought to have authority. By 13th Geo. III. c. 78. § 35. ap- 
prentices are exempted from statute labour. 

Argument of the chargers. 

To ascertain the doubtful import of a public statute, the general prac- 
tice which has ensued on it, and the interpretation which the general 
consent of the people has attached to it, cannot be disregarded. On this 
the observance of all law depends j by this they arc silently abrogated 
and modified. It is therefore important to state, that by the uniform 
and immemorial practice of the county of Ross, and of the neighbouring 
counties, persons in the class of the suspenders have been subjected. 

That the Justices have a discretionary power is clear firom the statute 
1617, c. 8. whereby ** the Justices must give orders as they shall think 
* most convenient^ and with least grief to the subjects for mending," &c. 

I and 
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and the statutes subsequently passed arose out of this, and must be takea 
in connection with it The Stat 1661^ c 38. confers the same powers j 
and under this, as well as the former, the Justices act under a high re- 
sponsibility. 

That the class of persons designated by the immediately subsequent 
statute 1669, c. 38, as the subjects of this tax, was not confined to that 
of those engaged in predial labour, is established both by the practice of 
counties and the decisions of Cdart. An exemption in favour of the in- 
habitants of towns, and of manufacturers and artificers, is not contained 
in that or any other act. AccordingJy, in the first case which ocduxed, 
(21st July 1750, Kilk. p. 253.) weavers, masons, wrights, coopers, &c iti 
the town cf Kirkcaldy, were found liable, and the same argument was 
maintained as in this case.^-^Falc. No. 153* p. 175. voL ii. 

A few years afterwards a resistance on the part of the inhabitants of 
the town bf P^nh to submit to this burden, ipct witih the like fate. — 

(1st Feb. 1757. Ji/^r^.) .... 

The same was decided in a question with the town of Pakley, .Htji 
January 1758, Trustees of Glasgow Turnpike;— ^'a^Jr^. 

From this consistent train of decisions, it is beyond controversy settled, 
that these statutes are not restricted to persons employed in predial labour^ 
but equally include the inhabitants of royal burghs, artificers and trades- 
men, as well as householders, who may be called out at the discretbn <xf 
the Justices. 

With ad little justice can an exemption on the ground of apprenticeship 
be demanded. The statute makes no* exception of apprentices. In every 
contract tlie parties are underfetood to. have been aware of the public law, 
and of its relation to the obligations wHich they respecdvely incurred. The 
ptiblic statute now under consideration had an existence previous to the 
indentures of the suspenders^ and had inferred an obligation jparamount 
to any which they could incur. The master with whom they contracted 
must be understood to have stipulated for theu: labour, under a deduction 
of what might *be demanded ;by this or any other public law. 

That the obligation of enlistment is suspended by apprenticeship 
depends on different principles, and has no relevant application to the 
present question. The principle of decision there is, that no 'man af- 
ter having undertaken one obligation^ can voluntarily enter into a se- 
cond, by which the -first may be destroyed cm: dissolved. On the same 
principle, a hired servant cannot dissolve his obligation of service by 
enlistment, 29th June 1742, Wright against Lumsdens. — 19th January 
1799, Clark against Murchieson. — But a hired servant is undoubtedly liable 
to performance of statute labour. 

The law of England differs from that of Scotland on this subject, and 
cannot afford any ground for analogical reasoning. By the act of Parlia- 
ment quoted by the suspenders, both apprentices and servants are exemp- 
ted, whereas in Scotland servants are notoriously liable. But these ex- 
emptions arise from special enactments. The argument of the chargers, 
therefore, that in the silence of enactment, exemption cannot be presumed, 
is strengthened. 

The interlocutor of the Court was, " Adhere to the interlocutors rc- 
" claimed against." 

Lord Ordinary, Polkemmet. Act. Tho. Thomson. Alt, David Monypenny. ^ 

Agents, Joseph Gordon^ W. S.* and Wm. Mackenzie ^ W. S. fitter, Clerk. 

J. w. 
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NO. XII. 28/ A November 1807. 

. ADAM GRIEVE, 

AGAINST 

LIEUTENANT-COLONEL CUNNINGHAM. 

Process.-— Pr/r/.^^ decree giving expitices to a pursuer may be carried 
to execution by /dm^ while the rest of the dectce is under appeal ct bis 
instance. 

VARIOUS actions depended both in the Court of Session and House 
of Lords, relative to the farm of-Barlaugh, in which Colonel Cun- 
liUQgbaxn, and William and Adam Grieve were parties. The procedure in 
these actions terminated in several interlocutors. By these the assigna- 
tion of a . tack was sustained in favour of William Grieve, Colonel 
Cunningham was assoilzied from an action of declarator at the instance 
of Adam Grieve, and at the sametime the Colonel md William Grieve, 
the successful parties, (a thing rather unusual) were found liable jointly and 
severally to Adam Grieve, the unsuccessful party, in the sura of L.216. 16s. 
54d* as expenccs of process and dues of extract. JFor this sum Adam Grieve 
charged Colonel Cunningham, who presented a bill of suspension on this 
^ound, that he was not bound to pay this sum in implement of one part 
of the decree, unless the party receiving it would promisie to submit to 
the other part of it, and not carry it lo appeal. This bill was refused. 
Colonel Cunningham reclaimed. 

Aliment for the petitioner. 

There is no principle more universally admitted in all systems of law, 
than this, " Jpprobans non reprobat\^ see vol. vii. Bacon, p. 445. " No 
** man," says Lord Stair, " can approve and disprove the same indivi- 
** dual thing.'' But this applies with full and even peculiar force to a 
decree, which, as it is drawn up with more pains than a private deed, 
must have its different parts more nicely adjusted to, and more fully de- 
pendant upon each other. It is impossible, therefore, that he who has 
enforced one part of a decree which was in his favour, can be allowed 
to challenge it quoad ultra j because the part he is attempting to over- 
turn, may have been the inseparable condition of that which he has 
carried into execution. If this were allowed (not to mention less gene- 
ral instances), in every case of decree on a mutual contract, one party 
might obtain implement of it, in so far as he was creduor, and then 
appeal against it in so far as he was debtor, though this last was the ne- 
cessary tounterpart of the other. The suspensive effect of an appeal is 
of itself an evil of sufficient magnitude, but this would be encreased ten- 
fold, if it were left entirely to the appellant's discretion what part was to 
suspended, and what executedt A cross appeal is no sufficient cure 

for 
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fot this evil. It 18 too late to enter a cross appeal when the appeal comes 
to he made, for the part that was liable to cross appeal is executed before 
the appeal, is made. It would be necessary, therefore, in all cases where 
part of a decree is in favour of an individual, and part against him, that 
he should enter a cross appeal merely as a precautionary measure, how- 
ever well satisfied he was with the decree on the whole. But our law 
never can require a party to appeal against a judgment with which he 
is well satisfied, merely because his adversary chuses to appeal. Tlus 
absurdity is prevented by the maxim of approbans non reprobat. 

This maxim is just another expression of the rule of our law, that 
taking implement of one part of a decree is homologation of the rest, 
which is estabfished by a train of decisions ; 31st July 1560, Laird of 
Ruthven, which holds even taking instruments to be homologation ; — 
23d February 1566, Montgomery against Ninian Semple, Balfour^ 
p. 416 ; — Duke and Duchess of Monmouth against Earl of Tweedale, 
Diet. vol. i. p. 377. from which the same rule may be inferred. The 
decrees to which these cases relate are decrees-arbitral, but that can make 
no difference ; and the following cases are ejcactly in point even in this 
particular, Brisbane against Harvey, 26th February 1724, Edgar; — 
Hepburn against Hepburn, 1st December 1736, Clerk Home\ and, 
Wauchope against Hamilton, 1st December 1711, Forbes; where the rule 
was recognized though the dedsion went on a specialty. Primrose against 
Duie, 21st February 1662, Stair; is to the same effect, though in- 
correctly abridged in the Dictionary. 

But if the receiving implement of a part of a decrpe, binds the party 
to acquiesce in the rest, there is no reason why he should not do 
it in proper form by a regular written deed at the time when he re- 
ceives implement ? And this is necessary, for he cannot otherwise 
be with certainty- prevented from entering the appeal; and if he should 
enter it, the other party could have no advantage from that part of the 
judgment which was favourable to him, till the appeal was decided^ 
even supposing the objection of homologation to be sustained in the House 
of Lords. The ordinary form of the discharge of a decree is to be found 
in the Juridical Styles, The pursuer granting that form of a discharge, 
it is evidept, acquiesces in the decree in so far as it is against himselfc 
He discharges the action in totOj not merely grants a receipt to account, 
and never could afterwards ask more in that action by appeal. Why then 
should not the charger here grant a similar discharge of this action ? 

Some of the Judges were moved by the arguments of the petitioner, 
and observed that if the respondent was successful in the House of Lords, 
the award of expenccs would not stand, so that it would be unjust to al- 
low it to be executed now, unless that appeal was to be relinquished. 
That this was not a usual case of expences, being almost the only one 
where expences had been given tp the unsuccessful party, and that the 
award of expences formed an inseparable part of the decree. 

On the other side it was observed, that this award of expences was 
just in the situation of an interim decree, which is given every day. That, 
particularly, it is quite common to give a party his expences, and at the 
same time find that he is entitled to go on with his process. That this 
award of expences was no condition or inseparable part of the decree, 

but 
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but might justly be enforced, though the rest should be sqppealed or eveu 
reversed. 

The Court « Kefused the petition." 

Lord OrdinarTj Glenlee. Act Geo. Cranstoun. J. Smith, jun. W. S. Agents 

3r. Clerk., 

M. 



Ka XIIL Bec^mher 8. 1807. 

BROWN AND COMPANY, 

AGAINST 

HUTCHISON DUNBAR. 

Bill of Exchange.— -Wb/m^ a bill on the day of pigment is good ne^ 
gotiation^ though the protest be not extended tUl some days afterwards. 

ROBERT OGLE of London drew a bill for L.125 on Sinclair Wright 
of that city; It was indorsed by the drawer to Hutchison Dun- 
bar of Edinburgh, who indorsed it to Brown and Company of Leeds. 
Brown and Company indorsed it to their ' bankers in London, Messrs 
Foster, Lubbocks, and Company. It became payable on the 3d of July 
1807, that being the last day of grace ; on that day it was presented for 
payment ; and payment being refused, it was noted by Wiliiam Armstead 
a notary in the usual way, " 2, 6 W. A. 3d July 1805." 

Thus noted, but without any regular instrument of protest, it was re- 
turned to Brown and Company who wrote immediately to Dunbar in 
these terms: 

•* The bill we received from you the 9th of May (say R. Ogle upon 
•* Sinclair Wright, NO. 21. Whitehorse Lane, London, from the 30th 
•* April 1805, at two months, amount L.125.) is returned to us for non- 
^* payment, but^ not being protested^ have returned it to our bankers to 
** have the needful done. ^ When we receive it, shall send it to our friend 
** in Edinburgh, who will call upon you for payment^*' 

Dunbar refased to pay the bill. Brown and Company gave him a 
charge for payment, which he suspended. 

^ The suspender stated various defences, in particular that the bill had 
not been protested in due time, and that due notice of the dishonour was 
not given to him, since the letter of the chargers mentioned the bill not 
being protested^ which authorised him to think that it was not negotiated, 
nor any recourse against him intended. 

The Lord Ordinary ** Sustained the reasons of suspension.'* 

But on a reclaiming pedtion and answers, the Court were clear that the 
noting was sufficient negotiation, and that the letter, signifying only that 

K , the 
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"^ 

the till had not yet UmpriUited^ left fiiUy to be undtaralood the fact 
that it had been noUdj which is a common practice, the protest being 
afterwards drawn out in regular form. The Court therefore altered the 
Lord Ordinary's interlocutor, and sustained the recourse against the sus- 
pender. ' 

lard Jtatice Clerk, Ordinary. Art. -Jimut Manarieg: Alt. Jamt Ketm^ 

(S, Madmight, W. S. aod Ikwid WardUm, Agents. F. Clerk. 

M. 



No. XIV. December 9. 1807. 

CHILDREN ANjD GRANDCHILDREN of David Lindsay, 

AGAINST 

FlAR & LiFJS&E^TEEt — ^n k^ritobte sul^ect l)eing disponed;^ to a grand- 
father in liferent^ ^nd on bis death to his daughter in liferent ^ and to 
her children by a certain marriage in fee^ with an express reservation 
in favour of the grandfather of power to alter the destination and dis^ 
pose of the subject^ and no such reservation in favour of the mother^ 
^/, on his deaib^ the fee is in her not in the children. 

JANET LAMBERTON, having received money from her father, 
William Lamberton in trust for that purpose, purchased a tenement 
of houses, and took the disposition, " To and in favour of the said 
*^ WiUuni Lamherton during all die days of his life, and after his de- 
^ cease to the said Janet Lamherton,* also in liferent during all the days 
^ of her life, and to the cluldren already procreated or to be procreated 
^ of the fnarriage between her and David Lindsay, equally among them 
^ in fee^'' A clause was added in these words : " As also providing 
•* and declaring, that it shall he in the power of the said William Lam- 
^^ berton by himself alone, without consent of the said Janet Lamherton, 
*• or his said spouse, or their foresaids, to aker or innovate the destina- 
^ tlon contained in this present disposition^ and to sell, burden, or dls« 
^ pone of the foresaid subjects^ either in whole or in part, to any other 
^^ person or persons by deed under his hand, at any time during his 
^^ life, as &iUy and eSectually as if the names of his said wife and daugh- 
^ ter had not been herein mentioned*'' 

William LanaJ>e]ton (tied. — ^Janet took possession of the tenement ; and 
after some years, her husband being then dead, she disponed it to Ro- 
belt Sonier¥ittei who disponed it to Robert Dott. Oa the death of Janet 

Lamberton 
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Lamberton, her children and grandchildren (one child being dead and 
represented by grandchildren,) brought an action of declarator and re- 
duction to establish their own right to this tenement, and set aside that 
of Robert Dott 

The interlocutor of the Lord Ordinary was, ^ Re^rels the reasons of 
<< reduction, and assoilzies the defender.'' 

The cause came before the Inner-house by petition and answers. 

Argument for pursuers. 

Istj It is admitted, that in competitions between the rights of parents 
and children, a parent though, epc figura verborum^ only a Itferetitet*, yet 
is often found to be fiar. But this has not been found where die parent 
iiferenter is only an inteijected person between the original party and 
the ultimate fiar. ^dly^ In this case, the meaning of the term liftteni^ 
sn the conception of William Lamberton the testator, is quite, clear and 
wieqmvocal from the clause which he has added in relation to his own 
right. He reserves to himself, per expressum^ the right of disposal, 
plainly understanding, that if not so reserved, it would not have been 
retained under the term liferent. But he uses the very same term in 
the same way dn bestowing the right given to his daughter, S0 tkalt it 
must have the same meaning ; and as theare is tt> reservation in her fa- 
vour, she can have nothing more ):han a liferent, without any power of 
£q>06aL This dause, therefore, is just equhralent to the use of the 
term allenaHy^ which it was decided in the case df Newlands, dth July . 
1794, did restrict the right of a parent to a liferent, in circumstances 
nnular to the presetxt in all other req^cts* Hie priocvple of that case 
was just this, that the voltmtas t€sUU$rls^ where ctearly ocpressed^ must 
be effectual to restrict the right of the parent to a tifisrent^ even though 
the children be nascituri ; and that the princi{4e, that a fee cannot be 
in pendinte^ must give way to the wSll of the doiior, where that will ie 
•quite unambiguous. 

But in this case the children vrere not nasctturi. All of them bat ote 
were bom before the deed was executed, so that there was no legal dif« 
ficulty in vesting the fe6 in them^. 

Argument for defender. 

The interpretation of a clause devising heritage to a parent in life- 
rent, and his or her children in fee, is perfectly established. It is past 
all question that it gives the fee to the parent. For an example of this 
rule^ it is sufficient to quote the case of Lillie against Riddle, 4th Dec. 
1741. Kilkerran, v. Fiar, p. 190. 

This legal interpretation was originally adopted in contradiction to the 
meaning of the testator, and it would be so still if hb meaning could be 

K 2 supposed 



* There were some specialties also insisted on, but the Court did not pay any regard 
to them. . 
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supposed difTcrent from it But in truth this cannot now be 
The legal meaning, of these words has been so long fixed, that it has be- 
oome notorious and technical, and it cannot now be supposed that a toti- 
tor has any other meaning. In framing a deed, it must be presumed tlut 
^ese terms are used in the technical sense, as the language of deeds, not 
that of common conversation. 

It makes no difference that some of the children were already bora at 
the date of the dispo^tion. This is just the common case, where die 
clause -is ^ to the children procreated or to' be procreated,'' and it nerer 
was held to change the interpretation of that clause. 

Nor can the reservation of the full right to this subject to William 
Lamberton himself, or the particular form of this reservation, make 
any difference in the effect of the disposition to his daughter in liferent, 
and her children in fee. Whether this disposition took effect in his fr- 
vour immediately, or at his death, was of no consequence ; the form and 
meaning of it remained the same. 

Tlie idea, that the right of the parent being inteijected between that 
of the ori^nal party and of &e chUdren, must be, on that account, con* 
fined to a liferent, is totally unwarranted by any reason or authority. 
On the contrary, this circumstance occurred, and no such effect was 
given to it, in the cases of Thomson against Lawson, 4tb Feb. 16^1 ;«-^ 
that of Frog's children, 25th Nov. 1735, Qerk Home; — and that of 
CampbeU against Neil, 14th Feb. 1766. 

One judge expressed his opinion, that the words used here werejurt as 
clearly expressive of the testator's will, that the fee should absohitely not 
be in the parent, as the word aUenarly in the case of Newlands ;---that 
the clause of revocation, and the use of the words, ^^ during all the days 
^^ of her life," decidedly shewed this. And, therefore, that a decision 
ttmilar to that of Newlands should be given in this case. 

The rest of the Judges thought, that though the decision in the case 
^f Newlands must now be adhered to, yet that, on the principles of that 
decision^ the fee must in this case be found to be in the parent, since 
there were not here clear taxattve words excluding her from it. 

The Court •* Adhered to the interlocutor of the Lord Ordinary." 



Lord Ordinaryi Glenlee. Act. John Dickson. 

Agents, John Boss and fFUL Hcmeson. 



Alt. mjL Erskine. 
BuchifMnp Clerk. 

IVL 
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No. XV. December 10. 1807. 

MATTHEW GUTHRIE and Oth£rs, 

ACAINST 

HENRY COWAN. 

\ 

JXJRISDICTION. — By act 39t6 Geo. III. cb. Q6. it is declared that no 
judgment or conviction pronounced by the .Justices under it shall be 
removable by certiorari into any Court whatsoever. An advocation to 
the Coutt of Session isnevertbeless competent. 

BY act S9th^Gco. III. ch. 66. § 17. entitled, " An Act for better 
** preventing the damaging of Raw Hides and Skins in the faying 
** thereof ^^ it is enacted,. " That in case any person or persons shall 
** find himself or themselves aggrieved by the judgment of any such 
•* Justice or Justices, Magistrate, or Magbtrates, in any case where the 
*^ penalty adjudged shall exceed the sum of 10s., then he or they shall or 
*^ may, upon giving security to the amount of the value of such penalty 
^ and forfeiture, together with such costs as shall be awarded, in case such 
*V judgment shall be a£5rmed, appeal to the Justices at the next general 
^ or quarter-session of the peace, and for the county, riding, division, 
** city, liberty, town or place as aforesaid, who are hereby empowered 
** finally to hear and determine the same ; and in case the judgment of 
^ such Justice or Justices shall be affirmed, it shall be lawful for such 
^ Justices, at a general or quarter-session. as ^foresaid, to award the per- 
^ son or persons to pay such costs occasioned by such appeal, as to them 
** shall seem meet, and no such judgement or conviction shall be remove^ 
" able by certiorari into any court whatsoever^ 

The pursuers, the inspectors of hides for the district of Paisley, com- 
plained to the Justices of Peace of the county, that the defender had in 
various particulars violated that act, and subjected himself to certain pe- 
nalties. The Justices decerned agsunst the defender, and their judg- 
ment was affirmed by the quartei-sessionst Against this judgment the 
defender appealed to ^ the Court of Session by advocation. The pur- 
suers contended that the appeal was incompetent The Lord Ordinary 
reported the case to the Court (9th March 1805*) 

• 

Argument of the pursuers. 

In conferring this new branch of jurisdiction upon the Justices of 
Peace, it was the evident intention of the Legislature, that their exer- 
cise of it should be final, and without appeal. They are authorised 
finally to determine the questions that shall arise under this act; and after 
allowing an appeal to the quarter-session, it is declared that no such 
judgment shall be removable by certiorari into a^ny court whatever. Fair 
e'fiect ought to be given to the intention of the Legislature, £rsk. b. i. 

L tiL 
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tit; 2. § 7. In English practice certiorari is a mode of appeal from in- 
ferior jurisdiction, similar to that of advocation in Scotland ; BlacksL b. iv. 
c. la ^ 8* 

^ The statute extends to Scotland as well as England in all its enactments, 
and the manner of ks adfifiinistratioo ought likewise to be the same. The 
expedience of the restraints and controul imposed by this branch of com- 
mercial police, is equally feh in both kitigdoms, and in the one as well as the 
other the protraction by appeal, of all questions arising in the detail of its 
application, would be equally vexatibus and injurious. In fair and ra- 
tional construction it is impossible to impute to the Legislature the incon- 
sistency &t intending that the privilege, or rather incofivenience of appeal^ 
sfaoaid exist in the one kingdom and not in the other. 

In several analogous cases the Court have beeti Inffaienced fay these 
views : 1//, On the act for th^ better iregulatioii of the finen manufactures, 
28th July 1750, Kennoway against Dunlop, Falc, 2^/,In a case relating 
to the jurisdiction of the Justices of Peace^ 8th January 1756^ Justices of 
Peace of Haidditigton, Sek Dec. 3f6fj On the act relatrng to tbr commis- 
sioners of supply, 9tb Augt»8t 1778, Footc, Fac. ColL 4/i&,. In the case 
}bih December 1753, Date of Dougtas against Loc^^, of which the 
ai^gument applies vni^ singular force to the present instancei 

The two c^^s reikd on by thd defender, were determined on the prin- 
ciple that the Justices had exceeded their power, a principle accordhig to 
which the Supreme Court comtrouls all ihe inferior jurisdictions in Scot« 
liHid^ 25th June 1779^ ^asSla {^28th May 179S, Countess of Loudon. 

Arguffient of the ddknAef. 

From ^ term« of the statute it does not appear tiiiit even in England 
thef^ was to be M) appeal firom the decrees of the Jimkea mider this act. 
Thene zxt many modes of iippeding iaaox inferior to superior jurisdiction, 
Bhrck. b. ill. eh. 25. § 3. Cro. Jae. 4€4. R^r. Ccue ai§wiged. But of 
all these modes, that oiccrtiefari aloxte is prohibited Besides, ttrtinrarT 
h a writ of appeal of a more Ikntted nature than that of sdvocatioii:, and 
there&>i% ks prohibition in Engtand does ^ot waorant the inference drawn 
from It » • * 

An !¥ew and particular jdriedictions, derogatiitig from the jurisdiction 
of the Supreme Goim, must be taken strictly,. £md cannot, be extended 
farther than t^r constitution explicitly warmnts, ffiack. k iii. du & 
"§ 10. Ersk. b. i) tit. 2« ^ 7. accordingly m a similar caise the Court was 
influenced by these principles, lOth MlEifch 1754^ Buchanan against 
Towart, wherein the argument applies directly to this question. 

So likewise, by act 20th Geo. II. ch. 19. § & it is dedared that pro- 
c ceding s in pursuance of this act should not be removed by certiorari, or 
^my €tb€r wrify to any other court at Wtstmimttr ;. yet appeals to the 
Court of Session are daily entertained. 

To the same purpose is the practice msder other acts, 25th June 1779^ 
Pataio. 

The Ccutt tecre of opinion^ that in cascH like the present, where the 
privikge of appeal to the Supreme Court was not explicitly probated, 

an 
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an exclusion of its jurisdiction was not to be presumed. The provision 
that no judgement or conviction should be removeable by certiorari into 
any court whatsoever, had an exclusive relation to English law and prac- 
tice. The forms of the English process, the CJourt were not called on 
to enquire into, nor supposed to know. These forms were at any rate 
so dissimilar in the two kingdoms, that from the practice of the one no 
rule could be drawn for the guidance of the other. 

The Court ^* Advocated, altered, and found expences due.'* 



Lord OtdmMry^ CaBai. Act. jlr. Metcher. Alt. David Cathart. 

James Smgih, Vf. S. aad David Siewart^ jun. W. S. Agents. H. Clerk. 



J. W. 



NO. XVI. ' December 11. 1807. 

r 

HAMMERMEN of CANONGATE, 

AGAINST 

JOHN CARFRAE Coadimaker in Canongate. 

Buroh-RoyaL *. — ^ExcLUSfvs Privileos.-^^ coachmaker may tnake 
iron^nvork for carriages within burgb^ tbaugA not a member of the /«- 
corporation of Hammermen. 

# 

JOHN CARFRAE waB a coachmaker in the Canongate of Edinburgh^ 
In order to execute the iron \7ork of the carriages which he sold, he 
kept a smithy, and employed a tmmber of men in it working on! iron. 
Neither himself nor his men were members of the Corporation of Ham* 
mermen of Canongate. Robert Douglas deacon, and John Ross box* 
master of the corporation, presented a petition against him to the sheri^ 
of Edinburghshire, in name of the corporation, praying to have him com- 
pelled to enter into it The sherifTs interlocutor was, ** In respect that 
^ it is not alleged that Mr Carfrae carries on the smith work for any 
^ other purpose than coachmaking. Finds that the petitioners cannot 
** compel him to enter." 

The pursuers presented a bill of abvocation. The interlocutor of the 
Lord Ordinary on the bills was, *^ 'Repels the reasoQS of advocation : 

*^ Remits 



^ Lord Kaimes's title Burgh-Royal does not apply well here, for the Canongate is a 
bor;^ of barony } but there i» no other in the Dictionary for cases of this sort. 
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** Remits the cause simpliciter to the sheriff, and decerns." The cause 
then came before the Inner-house by petition and answers. 

Argument for the pursuers. 

* 

The Corporation of Hammermen has beyond doubt the exclusive right 
of exercising the trade of a smith within the Qmongate, and of compel- 
ling all who exercise that trade to enter into that corporation. The re- 
spondent has exercised that trade, for he has set up a smithy, and em- 
ployed a number of men to work in iron after the manner of smiths in 
the strictest sense of the word by fire, hammer, &c. ; and to manufacture 
nails, bolts, screws, locks, keys, &c.. the most ordinary and undoubted 
produce of the smith trade j therefore he is bound .to enter this Incorpo- 
ration by the constitution of their privilege. 

TTie circumstance that the respondent does not sell this smithy-work in 
a separate state, but only when incorporated with other materials into a 
complete article, is no ground of exemption from this obligation. If it 
were, the privilege of the pursuers would be of little avail, for very few 
articles of smith-work are sold in a separate state, and still fewer sold in 
that state from any necessity. 

Nor is it any ground of exemption, that the respondent is only a car^ 
riage smith. The inevitable progress of the division of labour has sepa- 
rated the general trade of a smith into various branches, gunsmiths, 
locksmiths, tinsmiths, &c. ; but all of these have uniformly been included 
in the Corporation of Hammermen as smiths. The trade of a carriage 
smith is one branch of the general trade of a smith just as much as any 
other, and it includes a larger portion of the whole operations included 
under that name than most of these other branches. Those who exer- 
cise this branch, must therefore enter the Incorporation of Hammermen, 
just as much as those exercising any other. This is not the only trade 
that has thus been divided. All ancient trades have undergone the same 
change; and if the division had been allowed to exempt the branches from 
the obligation of entering into the several incorporations, there would 
have long ago been an end of all such incorporations. 

But this has never been held a legal ground of exemption ; on the con- 
trary, in the case of the Wrights of Haddington, 17,71, (jDicL 3d vol. 
p. 106. Burgh Royal) it was found that wheel-wrights must enter into 
the Incorporation of Wrights, which is a similar case to the present. 

This part of the trade is said to be new^ because coaches have been 
newly introduced ; but it is only a new application of the old trade of a 
smith, which has taken the place . in all probability of some former appli* 
cation of it. Almost all productions of this trade have changed their na- 
ture since it was incorporated, but that has never been supposed to extin- 
guish the incorporation privileges. Watches and plated work are new 
inventions, yet the makers of these enter into the Incorporation of Ham- 
mermen *. Farther, though the respondent may profess his intention to 

confine 



• The case of Good fellow, 4th July 1 766, is an instance of the .contrary being found 
lawful. ^ 
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confine his smith-shop to the production of iroft-work for carriages, yet 
the pursuers can have no security that he will do so. The same forge 
and workmen may produce all kinds of smith work, or he may sell sepa- 
rately the articles he professes to make for carriages, without the possibi- 
lity of controul *. 

Argument for the defender. 

Corporation? have no right, upon mere similitude^ to bring a trade 
within their charter. In the progression of improvements, new arts 
must be discovered, and manufactures, never in contemplation of thp 
creators of their privileges, brought into common use. The exercise of 
these new arts, if honajidt out of the ordinary range of the old incorpora- 
tion, is not to be^ held within its privileges merely because in some part of 
the operation the aid is required of that kind of labour and skill, or of 
those materials which are described in the old pharter of the craft. 

Such arts are quite distinct from mere parts or ramifications of the old 
incorporated trade ; and accordingly it has been often found that they do 
not fall under the privilege of any incorporation. This was found as to 
maatuamaking, claimed as a branch of their art by the Corporation of 
Tailors; — ^Tailors of Perth against Mantuamakers, 4th August 1756 ; as 
to the maldng of hose cladmed by the same incorporation in the case of 
White agsunst the Tailors of Glasgow, 23d November 1762 ; .as to the 
weaving of cotton claifned by the Incorporation of Weavers, 6th March 
1804, Weavers of Lanark against Porteous. 

In the present case, the art of making iron-work for coaches is a new 
art. It was no part of the old trade of the Hammermen. For this sort 
of iron-work is of no use but for coaches y and was therefore unknown 
when this corporation was created. As the defender, therefore, confines 
himself to this new art, he is not hound to enter with the Incorporation 
of Hammermen. 

Sdi^ytlxis manufacture of iron is meredy accessory to the manufacture of 
• coadbes, wluch it will not be jpretended is within the privilege of the Ham- 
mermen, and such accessory operations cannot subject the manufiicturers 
of complex articles to enter into corporations, though they do form part 
of an incorporated trade. If they did, such complex articles could not be 
made at all, for they often include in the manufacture operations forming 
part of a great variety of trades that are incorporated. But it was decid- 
ed they did not in the cases of the Maltmen of Glasgow, 22d February 
1750, Falconer ; the Coopers of Perth, 8th JuTy 1752 j the J^ordiners 
of Glasgow, 3d December 1756, Kaimes j Wrights of Glasgow against 
Crosie, 8th March 1765. 

Sdiy^ The defender is a member of guild ; and therefore he may import 
springs and other articles of iron-work for the use of his manufacture of 

M coaches. 
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^ See 29th January 1788, Ireland against Weavers of Glasgow, in which silk weavidg, 
a new branch of weaving, was fonnd to be included in the incorporated weaver craft .^ 
But the authority of this decision was doubted by the Bench in the case of the Weavers 
of Lanark, 6th March 1 804. 
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coaches^ and if he may Impoit them, it follows that he may manuj&cture 
them by his own servants for this purpose. See cases of the Coopers 
of Perth, supra^ and Ck)rdiners of Glasgow, supra^ reported by Lord 
Kaimes. 

' The Court unanimously *' Adhered to the interlocutor of the Lord 
« Ordinary." 

Lord Ordinaiy, Armadde' Act John Jardine. Alt. Geo. Jos. Bell. 

AgeatSf J. and T. Peai, and T. Mmmen. Scott, Qerk. 



Ifo. XVII. 



(BILL-CHAMBER.) 



M. 



Decmber 1% 1807. 



MICHAEL FORREST, 



AGAINST 



DAVID CRICHTON. 



Jurisdiction. — jin action of scandal may competently originate before 

the Sheriff, 

DAVID CRICHTON raised an action against Michael Forrest be- 
fore the Sheriff of Forfarshire, concluding for damages on ac- 
count of scandal and defamation. 

Forrest objected to the jurisdiction of the Sheriff in such an acdon. 
But the Sheriff-depute repelled the objection, and sustained the process. 

Whereupon Forrest advocated, and plc^ded^ that in actions for Bcaqdal, 
the Commissaries possess^ an exclusive jurisdiction. Ersk. lib. 1. tit 5. 
\ 30.— Kilk. No. 7. vocc^ Reparation. 

Crichton answered. — An action for verbal injury or scandal may origi- 
nate cither before the Supreme Court, the Sheriff, the Justices ofthePeacCi 
or the Magistrates of a burgh ; and if there are any questions of slander, 
wherein the jurisdiction of the Consistorial Court is exclusive, it is re- 
stricted to those in which a palenode or ecclesiastical censure is required. 

But that actions for verbal injury, by which fame is attacked, may 
commence before the Judge Ordinary, is now beyond controversy. Bank.. 

lib. 1. tit. 10. § 24. ' ^ 

Accordingly 
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Accordingly an action for a verbal injury was sustained before the Su- 
preme Court in the first instance, 4th March 1755, Affleck against Gor- 
don^ Select Dec. No. 230. 

Such action. has also been sustained before the Justices of Peace, 4th 
Feb. 1752, Bell agjunst Dundas ;— and likewise before the Bailies of 
Edinburgh, 19th June 1750, Hamilton, No. 7. KilL voce Reparation. 

The Lord Ordinary reported the case to the Court. 

And the Court unanimously ** Remitted to the Sheriff simpliciter.'* 

L<ml Ordinary, ^entf on. KtL Jo. Ctamingham, f^. James U Any. 

Agetns, Pat» Ortt W.S. 9ad.Bob. Speid, W.S. Mackenzie, Qerk. 



J.w. 



No. XVIII. Decmber 12. 1807. 

PETER AND CATHERINE SWANY, 

ft 

* 

AGAINST 

BANK OF SCOTLAND. 

V/VLiT.-^^Proof by the testimony of the instrumentary ipltn esses to a deed^ 
that they did not see the granter subscribe^ nor bear him acknowledge 
bis subscription^ is competent to be allowed before answer. 

PETER and CATHERINE SWANY, representatives of Patrick 
Swany merchant in Thtirso, brought a reduction of a bond of cau^ 
tton, granted to the Bank of Scotland for Alexander Paterson bank agent 
at Thurso, and subscribed by the said Patrick Swany. The ^ averment 
on which the pursuers founded was, that neither of the two instrumen- 
tary witnesses in the bond saw Patrick Swany subscribe, or ' heard him 
acknowledge his subscription ; and of this they craved a proof by the 
testimony of these witnesses. The Lord Ordinary allowed the proof be- 
fore answer ; and, on a reclaiming petition and answers, the Court '^ ad- ' 



«c 



hered to this interlocutor. 



The case of Franks against Franks, 9th July 1793, wsis considered 
by the Court as fixing the law, that such evidence was competent, whe-. 
ther it might or might not be sufficient to establish the fact averred. 

Lord Ordinary} Soberison. Act. F. Jeffrejf. A^. Ad. GiUies. 

Agent8> Geo. Napier, W. S. and James Ferguson, W. S. Ferrier, Clerk. 

M. 

M 2 No. 
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Deember 15. 1807. 



* • 



WILLIAM THOMSON, Petitioner. 



« 



Public Police, — ^Nuisance. — Iron Manufactory within Burgh a 

nuisance. . ^ 

THE petitioner, for the purpose of establishing an extensive iron 
manufactory, purchased certain houses situated at the south back 
of the Canongate of Edinburgh, which had formerly been possessed by 
the G^mmissioners of the Customs as coach-houses and stables. These 
buildings are nearly 600 feet from St John Street, and lie to the eastward 
of thcToad to St Leonardos Hill. 

At the southern extremity of the property (which is bounded by the 
south back of the Canongate,) the petitioner erected a furnace for melt- 
ing pig iron. This furnace was worked by a cylinder, ^d nbc by h^ 
lows, so that the production of smoke was comparatively small 

Sir John Stewart, Mr Haig, and others, proprietors in the vicinity, 
presented a bill of suspension and interdict to have this furnace and ma- 
nufactory removed as a nuisance ; and ^^ the Lord Ordinary ( Woodhouse« 
^' lee) having con^dered this bill, with the answers and replies, passed 
^^ the bill,, and granted the interdict as craved.*' 

I 

The petitioner reclaimed to the Court ; and pleaded, 
Ij/, That the alleged nuisance was not of an intolerable kiqd, was not 
dangerous to the properties, and:^id aot in any coosiderabfe d^i:ee im- 
pair the comfort and security of the neighbourhood. 

^d. That this part of the town was the situation of nuisances, the 
common sewer of that district of the city disgorged itsfif in this quarter; 
and nuisances of all kinds, breweries, bakehouses, dunghills, currying- 
^ops, and tan^-yards, were freqiient in the vjci33ity. 

But the Lords refused the petition, and remitted to the Lord Ordinary 
to pass the bill. . . 

Lord Ordinai^i Woodhousdee. Act. Ji>A« CUrh* Ale^p. Gkn, W. S. Agent. 

Buchanan^ Clerk. 

J. w. 
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December 15. 1S07, 
DUKE OF QUEENSBERHY and LORD HOPETON, 

Against 
The officers of STATE. 

» 

Jurisdiction.---^;, action of declarator of immunity fro^ /^^„ •^. , 
posed iy Brittsb statutes is not competent in the Cou/t of Session. 

T^f »?°^5 Queensberryand the Earl of Hopeton, proprietors 
tV,. r °^ ^l If d "lines of Sanquhar and Leadhills, ra^ed an acrion b " 
the Court of Session to have it declared that they ^ere entiSed to ex 
•port the lead produced by their mines, without pV^g any duty to h" 
Kmg. The Duke of Queensberry founded his claim upon an act of 
the Parliament of Scotland, • passed on the 25th March 1707 The pJrl 
of Hopeton rested his upon clauses of immunity .in a variety of charter 
from the Crown, the last of which was dated in the yeaTieS? Mes 
to a certam amount, on the exportation of lead from . Scotland,* had ori- 
gmally been imposed by Scotch statutes before the Union. But these 
were repealed by the 6th clause in the act of Union, when the duties 
then existing m England were extended over Scotland 'in their stead A 
vanety of subsequent Brifish statutes had imposed additional duties on 
the exportation of lead. From all these daties^the pursuers clairn^ an 
immunity. *^ ' «**"cu an 

The cause came before the Jnner-house by report from the Lord' Or- 

rT?* f ^t advising, a doubt was started, as to the jurisdiction of the 

Court of Session m the cause, which appeared to some of the Judges to 

belong exclusively to the Court of Exchequer. A hearing in pre^Sic ° 

and afterwards memorials, were ordered on this point; on advIsiL tw/ 

W J W'^''^ the judgment of the Court ^as, « TLloSfe 

« advised this memorial for the Officers of State, together with thj 

n ^'''^J^. ^°r *^ P"""«-». tW find that the action J declarator now 

insisted m^ competent to proceed in this Court; therefore sustain their 

junsdicuon as competent to decide therein, and repel the objections " 

The came was again brought before the Court by petition^ aiid an- 

Argument fqr the Officers of State. 

^ * 

I. The pi^esent Court of Exchequer of Scotland liave an exclusive juris- 
^''J^Zr'^^;'^'^'^^^''^^'^'^^^^^^^^ The jurisdiction of ' 

u« .?n ^«>^!i*^?°^ t^ sources; 1./, From the power of the 

«d, Zdlj, From the acts of Parhament creating the present Court It 

N do«s 
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does not appear necessary to enter into an investigation as to the nature 
of the first. The jurisdiction of our Scotch Court of Exchequer seems 
•never to have been very well defined } and ^ the Court of Session do not 
seem to have treatecf it with much respect. 

By the sixth article of the act of Union, it was provided, that ail the 
English revenue lavys should extend to Scotland. These laws were en- 
tirely adapted to English procedure ; Indeed, part of them consisted in 
rules of English procedure, and therefore a Court in the English form 
became absolutely necessary for enforcing them in Scotland. Accord- 
ingly it was provided in the 19th article, " That there should be a Court 
^* of Exchequer in Scotland for deciding questions concerning the reve^ 
^* nues of customs and excise there y having the same! power and authori^- 
" ty that, the Court of Exchequer in England has ^^ 

In pursuance of this article of Union, the statute 6th Q. Anne, ch, 
26. was passed, by which the Court of Exchequer in Scotland is created 
after the exact model of the English Court oiF Exchequer, and is declar- 
ed to be a Court of revenue and judicature for Scotland. Its jurisdic- 
tion is explicitly defined in the words of sect. 6. The whole of this 
jurisdiction bestowed on the Court of Exchequer is excluVtve jurisdiction. 
The subjects of it are declared over and over again to be annexed to 
the said Court ; a term vsrhiqh, if they are not subjected to its jurisdic- 
tion exclusively, can have no meaning at all, since they had previously 
been subjected to it simply. Indeed, the very nature of this new branch 
of jurisdiction, as it required a new court, equally required that the old 
court of Scotland, which could not understand it, should be excluded from 
meddling with it. Part of it consisted in the official man^ement or su^ 
perintendance of the officers qf revenue, which It is impossible to sup* 
pose could be intended to be shared ' by any other Court than the Ex- 
chequer, and yet it is all bestowed by the same form of words. One 
part is not more annexed than another. 

The 17th section of the same act accordingly, which confirms the.ex-* 
tension of the whole revenue law of England to Scotland, takes it for 
granted that these laws were to be cognizable solely in the Court of Ex- 
chequer., It provides, in the same breath, that they shall extend to Scot- 
land, and be cognizable in the Court of Exchequer : 

That the jurisdiction of the Scotch Court of Exchequer wa& meant to 
bp exclusive, may also be inferred from this, that even in England where 
all the Courts have similar forms of procedure, and the same law, yet the 
Court of Exchequer has an exclusive jurisdiction in matters of revenue* 
It is true, that there the other courts do not decline judging in cases of 
this nature, but in practice they are prevented from doing so by injunc- 
tions granted by the Court of -E:^chequer, prohibiting the parties from 
proceeding in those cases in any other Court *. By the use of this form 
questions of revenue there have always been exclusively appropriated to 
the Court of Exchequer in practice, so that there can te no reason to 
doubt what the legislature intended should take place when they an- 
nexed them to our Court of Exchequer. Tlie reasons for appropriat- 
ing 
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ing revenue causes to the Exchequer in Scotland were far stronger than 
in England, and they admitted here of no exception. A simple annex- 
ation, therefore, superseded in tliis country the English mode of vindi- 
cating the Exchequer's jurisdiction. 

This distinction between the situation of the courts of England and of 
Scotland, suflSciently appears in another section of the statute, to wit sec- 
tion 7th, where, in providing that the King shall have the same preroga* 
live in procedure that he has in England, it enacts that all suits for any 
revenues payable to the Crown shall be in the Court of Exchequer. This 
IS just an instance of the general annexation of such actions to the Court 
of Exchequer, and it is the strongest case of it ; for, in England, th6 
Crown may «ue in any Court, though it can be sued only in Exchequer. 
It cannot be supposed that it was meant to allow the Crown in Scotland 
to be sijed in any other coui:t, when it was not allowed to sue but in Ex- 
chequer. 

This interpretation of the statute has accordingly been adopted both by 
Bankton and Erskine, and it has regulated the practice of tl\ese courts. 
See Bank. vol. ii. p. 534. Ersk. p. 51. See also the case of the Receiv- 
er-General of the Customs against Fogo, Diet. vol. i. p. 507. Mitchell 
against Commissioners of Supply, 27th June 1743 j— Ramsay against 
Adderton, 1 7th July 1747, Kilkerran^ p. 308. ; — Eyers against Hunter, 
19th January, 1711, Forbes^ p. 481. 

If the Court of Session had possessed a jurisdiction in revenue matters, 
the records of this Court would have been full of actions of this kind, — 
suspensions, advocations, actions of all kinds ; and above all declarators 
relating to the revenue would have been common, instead of which they 
4ire quite unknown. 
' Nor can it be said that such actions have been excluded by section 6th 
merely, for they would have been actions not ^/„but against the Crown. 
In the case of Ramsay against Adderton, the acdon was against the 
Crown, and yet the Court refused to receive it. The opinion of Lord 
Kilker^an in that case Is quite free from any distinction j nor is there any 
vestige in our practice of any such distinction with regard to the exclu- 
sive jurisdiction of the Exchequer in revenue cases. It is evident, there- 
fore, that the practice of the Court of Session, ever since the Union, has 
proceeded upon the above interpretation of the clause annexing revenue 
' jurisdiction In general to the Exchequer without any exception of actions 
against the Crown. 

This jurisdiction, which is shewn to be exclusive, comprehends in the 
amplest terms all power, judicial and otherwise, for hearing and deter- 
mining of all actions and questions in law or equity touching the King's 
revenue, and in particular the revenue of customs, sect. 6th. The same 
thirig appears in sect. 17th. 

II. The present question falls under this exclumve jurisdiction. For it 
is a question in law touching the revenue. , It is a question arising out of 
those English statutes, of which the cognizance was given to the Ex- 
chequer, and out of subsequent British statutes, which it cannot be denied 
were intended by the Legislature to be in exacdy the same situation. It 
is a declarator of the meaning of those statutes. It can be nothing 
else ; for it is impossible that the Court can declare an immunity from 
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subsequent statutes, unless the meaning of these statutes be declared. Un- 
less that be declared, it matters nothing what was the original purport or 
validity of the grants of the pursuers. A declarator of that alone ^is in it- 
self quite incffecdve, and it might turn out perfectly nugatory. At all 
events, that is not the nature of the present action, which expressly de- 
mands an immunity from those statutes, and is directly intended to' take 
away a part of the revenue of customs. 

It is said that this is a declaratory action, not a petitory action ; but 
there is no distinction in the statute between one and the other, and the 
teons of It equally embrace both. It is true that the Scotch form of de- 
claratory actions is not known in die Court of Exchequer ; but the same 
questions which are tried by that form may be substantially determined 
by the forms which are known in ^ Exchequer. There was no reason, 
therefore, why the statute 6th of Queen Anne should not commit all 
questions relating to the reveime to the forms of the Comt of Exchequer, 
die only forms that are known in England. Nor can we complain of 
this, since, by the treaty of Union it was agreed, that in matters of reve- 
iiue, Scotland and England should be on a level. 

Further, if petitory actions in revenue cases be incompetent, declarator 
ry must be so too ; for if they are not, then every action may be turded 
into a declaratory form, and the exclusive jurisdiction eluded altogether. 
In fact there is a declarator included in every petitory action ; and it would 
only be necessary to leave out the petitory part of the conclusions. 

If declarators were thus allowed where petitory jurisdictioa was ex- 
clusively appropriated to another and not inferior Court, a collision rf 
jurisdiction would take place in opposition to the principle upon which it 
is observed by Lord Kaimes all our jurisdictions are jmranged. Law Tracts, 
p. 243. For the same question might be tried in two courts at the same 
moment, and determined opposite ways; one might declare the immunity, 
while the other might levy the duties ; or a declarator of immunity 
might follow after the duties had been ordered by Exchequer to be levied* 
Here would be a complete collision ; neither court would be bound .to 
yield to the other. 

HI. Nor does this action come under any of the special, exceptions to 
that jurisdiction ii^ revenue matters created by the statute* 

The first of these, i^ section 8th, is not said to.have any application to 
this case. 

The only other exception, which is in section 22d, is eqtially iQapplica->y 
ble. This is not a question regarding ** the validity or invalidity and 
" preference of the. title of the Crown, to any honours, manors, lands^ 
^^ tenements, hereilitaments, or casualties.-*' It relates to the revenue of 
customs whxh cannot come under any of these denominations. This 
clause in the statute, on the other hand, relates to that part of the ior 
come of the Crown commonly called Crown rents and casualties, not to 
the public taxes — to the private patrimony, not the public revenue of the 
Crown, 

It has been said that the titles of the pursuers are infeftments ; and that 
by acts 1610, 22, and 1661, 59, the Exchequer cannot judge in tjues- 
tions concerning the validity or invalidity of infeftments. 

Bat these statutes apply only to.the old Scotch Court of Exchequer, 
and have no application to the present. The act 6th Queen Anne con- 
tains 
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Ums no taodoe of thetn, a6r adopts any limitation in the juriscfiction of 
Ezchequer, but those already mentioned. Besides^ this question is noc 
a question concerning the validity or invalidity of infeftments. It reiatea 
to immimities from custom which have no necessary connection with infeftn 
ment That of the Duke of Queensberry rests on a Scotch act of Pariia^ 
mentv that of the Earl of^Hopetoun.was originally contained in a tack. 

But if there was ever any reason for doubting that the jurisdiction of 
the Exchequer embraced. this case, that doubt has been determined by a 
sufficient authority. For thus very case, in so far as relates to the Earl of 
Hopetoun, has been repeatedly before the Court of Exchequer. Nay it 
was judged of by the Scotch Court of Exchequer, before the Union, and 
before the act 1706, while.the acts 1640 and .1661 were in full force. In 
the year 1694, the Court of Exchequer were aided in investrgatiiig it by 
a committee of Lord President Stair, Lords Newliston, Anstruther, and 
Fountainhall^ who drew Up a report on the. subject, bearing that the ex- 
emption might be secured by an act of Exchequer. The case of Pitfor- 
tan is another instance wJiere the jurisdiction of the. Exchequer has been 
without objection sustained in a similar question *• 

. L & IL The' Court of Session was originally instituted (act 17th May 
1532.) with a universal jurisdiction in all questions of civil right. This waa 
declared by express statute, (act 15679 ch« iS^) in relation to infeft<- 
ments ratified in Parliament, the only cases ii;L which it was ever disput- 
ed ; and this universal jurisdiction was undisputed at the period of the 
Union. ' ' ^ 

Previous to that period, the Scotch Court of Exchequer never sat as a 
r^ular court of law f • The duties they performed were chiefly minis- 
terial They were, in short, very similar to a chafnber of accounts. Thq^ 
Lords Treasurer and auditors appear to have possessed the «ame powers 
possessed by the Lords of the Treasury at pr^ent, and to have exercised 
them in nearly the same way. See 7th Parliament of James V. ch. 94. i 
and 11th Parliament of James VL ch. 63, 64, 65, 78. 

This Exchequer of Scotland at one time, indeed, received some cpn- 
aiderable powers^ by act 1. Charles L ch. 18. But these ^ere soon taken 
away by act of the Estates 1640, ch. 22., re-enacted by act 1. Charles II. 
chap. 59. (see Lord Stair, b, iv^ tit. 1. p. 29. ). The statute 1672, chap. 16. 
was made for regulating the judicatures of Scotland ; but it has noprovi<» 
sion, nor eveA notice, relating to the judicial power of the Court of Ex«» 
chequer. 

Sir George Mackenzie, in one place, (Mackenzie's Crim. Law, part 2, 
titi 7.) observes that the members of the Exchequer are only his Majesty's 

O chamberlains; 



^ In this CISC an exemption from duty on coals, founded on an act of exemption under 
the privy fea), dated 21 ft December i*jo6t ratified in Parliament aift March 1707, and 
followed by possession of exemptiooi was suftained by a judgment of the Barons of Ex-* 
cheqdcr, dated 2 ift July 1738. 

ftSeerecordsofExcbequeri— account of it ia the report on the rcQordi of the king* 
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chatnberWng ; and in mother (Mackenzie's Obeer. 1 CSiaries I. chap. 18.) 
he says that though they are competent to discuss suspendoos of customs 
or other parts of the revenue, where there is clear law or cohstant.use of 
payment, yet the Court of Seswon arc judges competent to clear what 
is law, or to interpret acts of Parliament. 

Even in these cases, it does not appear they had any exclusive cogni* 
sance, for such suffusions were competent and usual in the Court of Ses* 
sion, Act of Sedenint, 6th Dec. 1677, and sec State of Scotland, p. 1 14. — 
The only instance where there is any appearance of the Court of Ex- 
chequer calling in question the jurisdiction of the Court cf Session, ap- 
pears in the letter from Charles II. to the Lords of SessioA; and in that 
letter the determmation of the King is adrerse to the daim of the Exche- 
quer. Stair's Decisions, 14th June 1665. 

Lord Stair has also reported a number of cases relating to the revenue, 
which were tried, it appears, without objection, in the Court of Session. — 
See Index to Stair's Dec article Taxation. It seems thereforcTnot to be 
uncertsdn, but quite dear, 'diat the Court of Exchequer, prior to the Union, 
had no exclusive jurisdiction, properly so called, at alL , 

But it is still clearer that the declaratory jurisdiction of the Court of 
Session was universal, and was not excluded in any branch by that of the 
Court of Exchequer. 

It is necessary to attend to the nature of this latter kind of jurisdiction, 
which, in the first place, is not merely superfluous, nor differs only ih 
form, but essentially from petitory. The direct subject of investijgation 
in a petkory, and in a declaratory action, can never be the same. The 
judgement prayed for, and the inconvenience to be remedied, are diffe- 
rent If this action were petitory, the demand would be for payment, 
or for repetition of certain spedfic sums of duty, the general right of the 
Crown to levy such duties, or of the subject to exemption, would be 
considered only incidentally. But being d^lar^tory, the direct object of 
it is to ascertsdn a general right or privilege; and it has no relation to any 
^)ecific sums of duty. The judgment can affect only this general right, and 
cannot supersede actions in particular cases, but only prepare for them. 

Nor can petitory actions supersede declaratory. Various cases may be 
figured, in which parties may have the strongest interest to have their 
rights ascertained, where yet they cannot bring a petitory acdon. This 
is indeed quite notorious in our practice. It hs^ been a maxim in the 
law of some countries, and particularly in the dvil law, that he who is in 
possession has no occasion for an action. Hence, with the civilians, all 
actions are said to be petitory, although certain declaratory ones were of 
necessity admitted even by them. In this country, we hold, on the con- 
trary, that the owner is entitled, not only to possess, but to have the quiet 
and secure possession ; and we therefore admit of declamtors in all 
cases where it is conceived necessary to predude • future challenge of a 

right , ^ ' ^ J 

. ' Nor is there any thing nugatory in the existence of a declaratory juri*- 
diction distinct from a petitory. The instance of the commissarial ju- 
risdiction suffidently proves this, for it is chiefly declaratory, and extends 
to the declaring of general rights, which the commissaries are far from 

having 
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liaTiDg tihe power of enforcing by any petitory jurisdiction. It is suffix* 
dent that other courts are bound in law to conrider the declaratory judge* 
ment as a res Judicata^ and to apply it without a n6w discussion in. all 
the petitory questions involving it So long as no declaratory judge- 
ment is pronounced by the proper courti other courts, having petitory 
jurisdiction, may decide the same point incidentally in petitory questions ;: 
but wherever it is pronounced, their judgements in these questions must 
be regulated by it; so that there cannot possibly be any collisipn pf judge- 
ments. The obsarations of Lord Kaimes have no application to such a 
case as this, otherwise they would be contrary to our common and noto- 
rious practice. * 

Such being, the nature of declaratory jurisdiction, and the Court of 
Session being at the Union in full possession of it, by the 19th article of 
de Treaty (^ Union it w|is declared, that the Court of Session ^^ sKall 
remain in all time coming in Scotland .as it is now> constituted by the 
laws of diat kingdom, and with the same authority and privileges aa 
^ before the Union." — After which the words of any statute must be 
very express by which any part of the jurisdiction of that Cc»irt is taken 
away. 

The 6th section, which constitutes the jurisdiction of the Exchequer, 
lias no euch explicit mention, nor indeed any mention of exclusive juris- 
diction. The term " annex," merely means to join firmly. It clearly 
bestows this jurisdiction on the Exchequer, but does not exclude other 
cour^ 

The 7th action alone creates any exclusive jurisdiction, and this is 
iX)nfined to petitory actions for debts due to the Grown. 

All the other parts o£ the act are consistent with this interpretation,* 
and the decisions quoted oil the other side were all ^ven in cases which 
<ame under this section 7th. That of Ramsay against Adderton pro- 
perly related to Justices of the Peace only, not the Goiirt of Session, and 
was tipon a special statute, 6th Geo. I. 

On the other hand, the Court of Session judged without objection in 
questions arising out of revenue statutes, in the cases of Hamilton against 
Lcgrand, 4th Dec. 1733, Diet v. i. p. 507.— WUliam Reid, 19th July 
1765.-^gihy against Wihgate, 1st Feb. 1791 *. — ^Locke against Twee- 
die, 3d Dec. 179a— Robertson against Jardine, 6th July 1802. 

These cases were held not to^ belong exclusively to the Exchequer, 
because, though not declaratory, they were not actions by the Crown for 
its revenue. But with regard to declaratory actions, the matter is still 
plainer, ^ These could nof be transferred exclusively to the Court of Exche- 
quer, because the forms of Exchequer do not admit of any declaratory ac- 
tion. There is no clause in the statute simply extinguishing the declaratory 
branch, — a distinct and valuable branch of the jurisdiction of the Court 
of Session^ in all questions having relation to the revenue. SecL 6th, 
even if annexing means exclusively annexing^ cannot affect this jurisdic- 
tion, which is not annexed at all to the Court of Exchequer. 

As to the English Court of Exchequer, the exclusive power of that 
Court rests on the prerogadve of the Crown, which may sue in any court 
it pleases, and may be sued in any court, unless an injunction is moved 
in Exchequer by the Crown counsel* If this is to be the rule here, 

2 there 
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there can be no doubt of tbe competency of the present action^ since the 
Crown counsel have never moved for any injimction. 

III< But, further, supposing the present question to M under the gene^^ 
ral rule laid down in the 6th section of the act of Queen Anne, it doca 
also fall under the exceptions made by the same act, fbom that rule. 

When the extendon of the English revenue law to Scotland led to the 
tetablishment of an English court here, our ancestors were carefol to pre^^ 
vent that important branch of our law which relates to heritable righta 
from being taken away in any degree, by this new estiWishment, front 
our own municipal courts. 

Actordingly, the statute establishing the Court of Exchequer provides^ 
for the two cases in which this might have happened, 1st. By section 
8. for the case where the Grown claimed heritable rights in execution for 
debt, — ^2dly, By section 22. for the case where it claimed such right 
•directly by purchase, forfeiture, or any other title. 

It cannot i)e imagined, that in this last provision it was meant to make 
a distinction between the case, where the validity of the Crown's title Was 
direcdy disputed, and that where the Crown*a right depen4ed on thtf 
disputed Validity of the subject's tide. In qitestions of servitude, for in- 
stance, whether the Crown claimed a servitude on its own title, or claim- 
^ an immunity from serviti^de by impugning ^e title of a subject to a 
servitude on its lands, the case would equally fall undet the terms of this^ 
section 22. The present case, therefore,' where the Crown claims a right 
by denying the validity of an heritable right in the pursuers, must &1I 
under it; For the rights of the pursuers are undoubtedly heritable, since 
they are inseparably connected with lands, and are carried as pertinents 
^f the rights of property in latidg by infdftment, just as a servitude of 
road is. They fall - strictly under the term hereiditament, used insect 
tion 22. . . 

It is very true;, that die comolittee of Judges of the Court of Session, 
to whom, the Lords of Exchequer referred the cUdm of the predecessor 
of Lord Hbpetoun, did declare, that tedress might be afforded to him 
^ by an act of Exchequer, without a reduction,** because the Exchequer 
could prohibit the King*s officers from levying the duties ; but the very 
expression shews that tibe regular form would have been a reduction, 
which must have been in the Couit of Session. 

In the case of Pitferran, the ofiicers of the Crown had accepted of 
conditional bonds for the duties, and they demanded the sums con- 
tained in the bonds. The direct object of the action was thei^ore a spe« 
<ific debt due to the Crown ; and, indeed, a suit for the payment of a 
bond granted for dutiea, is one of those which the 7th section, of the act 
of Queen Anne expressly declares shall be in the Court of Exchequer. 

I V . There is still another view which may be tsdcen of the present 
question. From the provisions of the treaty of Union, in regard to these 
rights of exemption, the jurisdiction of this Court must extend to them^ 
whatever construction might be put on the act of the 6th tof Queen Ann« 
when considered by itself. 

This act must have been in contemplation at the time of the treaty, 
and only follows, out and completes the measures then agreed upon. It 
inust be explained, the£rfi»?e, in coijsistence with the act of Uniorw 

Now9 
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Now, die 6th article of this act, which provides that the duties of cus- 
toms aivd excise payable in England shall be extended to this country, or 
which, in other words, declares that the English revenue law is to be 
received in Scotland, expressly excepts such exemptions as, those of, the 
respondent. The object of this saving clause is to preserve such private 
rights of exemption from the operation of the English revenue law, and 
to leave their validity and extent to be regulated as before by the law of 
Scotland, and of course to be tried in the municipal Courts of Scotland to 
whom the administration of that law was left. 

Under this article, then, the pursuers have a right* to have their ex- 
emptions maintained entire as they stood at the date of the Union, and 
to have this done by a judgment of the Court of Session. 

Replied for the defenders. 

• 

II. The case of Reid was an* action of damages, not for what was done 
in execution of excise duty, but for what was done under a false pre- 
tence of that duty. It appears to have been entered on the books of se- 
derunt, in order to shew that the Court of Session did not approve of the 
practice of removing cases from them by injunction ; but that only shews 
that they regarded the proper jurisdiction of the Exchequer as simply 
exclusive, and not requiring any such, form to protect it. 

The case of Wingate was brought into this Court by appeal from the 
. Justices of the Peace, to whom a peculiar jurisdiction in such cases is 
given by statute. Nor does it appear that the point of jurisdiction was 
ever considered in that case. Besides, it was argued in that case, that 
the landlord's right was one which came under the first exception of the 
statute of Queen Anne as a real right ; and though the argument is not 
a very good one, it might naturally induce the Court not to reject the 
cause tUl they ascertained whether it did so or not, since, if it did, it 
was supposed that the right fell under the jurisdiction of the Court of 
Session like a right to lands. 

The two other cases, of the factor on the estate of Leslie against 
Tv/eedie, SA Dec. 1793, — and of Robertson against Jardine^ 6th July 
1802, which were decided on the authority of the case of Wingate, 
seem to have been similar to it in so far as regards the present question. 
They came before the. Court of Session by appeal from the Justices of 
the Peace, to whom a peculiar jurisdiction is given by statute; and in 
neither of these cases does any objection to the jurisdiction seem to have 
been at all in contemplation. . . 

IV. The exemptions saved by the act of Union, are exemptions from 
dutt/y not from revenue juris diction y and the jurisdiction of the Court of 
Exchequer extends to the interpretation of the act of Union as well as of 
any other act, in so far as it relates to the revenue. 

On advising the reclaiming petition and answers, the interlocutor of 
Court was, " Alter their interlocutor reclaimed ^against, sustain the ob- 
jections which have been stated to the jurisdiction of this Court, and 
dismiss the action of declarator as incompetent, and decern.^' 
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The Court was much divided in opinion ; — the last interlocutor was 
pronounced by a majority of seven to six, the Lord President being a- 
gainst the decision. - 

It was particularly observed on the Bench, on the side of the majori^ 
ty,, which in general adopted the arguments of the defenders. 

That the Exchequer certainly had an exclusive jurisdiction in mattets 
of revenue. But that this would be taken away from them altogether, 
if they nligl^t in every case be controuled by a judgment of this Court, 
obtained in the very same question by a declaratory action. That that 
might certainly be done if this Court exercised an unlimited declaratory 
jurisdiction in revenue questions, since every action in Exchequer might 
be met by a counter-declaratory action in the Court of Session : That a 
collision and contradiction of judgments must ensue if this were per- 
mitted, because the Court of Exchequer is a Supreme Court, with full 
jurisdiction in relation tt) revenue questions, and no ways bound to alter 
its, decisions, or rules of decision established by its own judgments, in 
consequence of any declaratory judgment of this Court. But that this 
is prevented by the exclusive transference of all questions of revenue to 
them, to be decided according to their forms, such as they are. 

That the instance of the Commissary Court is not conclusive, because 
that court is nqt supreme, and because it has a defined and limited de- 
<:laratory jurisdiction* 

, On the other side it was observed, in addition to the arguments of the 
pursuers, which were generally adopted by the minority. 

That the question arises on the construction of a clause in the act of 
Union, not the only clause in that act which requires construction : That 
it would be extraordinary if it was not competent to get an interpretation 
of the act of Union by the Supreme Civil Court of this country : That, 
supposing a question as to the provision of the ecclesiastical establishment 
of this country were stirred, this could not be referred to the General 
Assembly, but to the Supreme Civil Court ; or if a question were to 
arise on that act relative to the rights ofthe Court of Admiralty, that ques* 
tion must be tried in this Court : That, supposing an oflScer should levy 
duties in violation o( the act of Union, the Court of Session is certainly 
competent to try that question : That, in the same way, it is here plead- 
ed, that the pursuers have private rights which, by the act of Union, 
are exempted from the revenue law, and the Court of Session must de- 
termine whether they are so or not. 

» 

Lord Ordinary, Craig. Act. GiHiesy Irving^ et Murrajf. ■ AlL AdvoaUumy 

Solicitor i Dav. Monypenny^ et J. H. Mackenzie. C. Taity W. S. and Hugh 

WarrmdeTy W. S. Agents. & Clerk. 
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No. XXL December 18. 1807. 

XADY PULTENEY, 

AGAINST 

Miss CHRISTIAN ANN STUART and her Guardians. 

Husband and Wife. — Moveables falling to a wife during ber hus^ 
bancTs lifetime by the death of her father^ but not being vested in her by 
confrmation till after her hui band's death ^ yet are affected by the jils 
mariti^ and shall be shared by the representatives of her husband. 
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William Stirling of Ardoch, died, and left moveable property of con^- 
derable value. Certain questions having occurred among his daughters 
and co-executors, Mrs Steuart, and her three sisters, in regard to it, 
a submission was entered into ; and, in the mean time, no confirmation 
or possession of the property by them took place. While things were 
in this situation, Mr Steuart died in May 1801 ; and, in July of the 
game year, a decree-arbitral was pronounced, on which his widow took 
possession of her share of her father*s moveable subjects. A doubt hav- 
ing arisen whether one half of this property did not fall to her daughter^ 
Miss Christian Ann Steuart, as representative of her father ; a multiple- 
poinding was raised by Thomas Graham, debtor in a personal bond^ 
which formed part of th€^ subjects in question, and a declarator was 
brought by Mrs Steuart, then Lady Pulteney, against her daughter, to 
have it found that she had right to the Whole succession derived from 
her father. Sir William Stirling. The Lord Ordinary conjoined these 
two processes, and reported the cause on informations. 

Argument for the pursuer* , 

The moveable property in question was never vested in the pursuer 
during the subsistence of the marriage. It fell to her in the way of suc- 
cession, and could not be vested without confirmation. If the pursuer 
had died without confirmation, the property would have remained in 
bonis of her father, and could only have been taken up by her sisters as 
his next of kin. Her husband could have had no right to it if he had 
survived her, nor can his representatives, now jthat he has predeceased, 
have any right, because, without being Vested in her, it could not fall 
under the jus mariti. 

Argument for the defender. 

The jus mariti is, in the words of Lord Stair, " a legal assignation to 
** the wife's moveable rights, needing no other intimation but the mar- 

P 2 , « riage.'* 
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^^ riagc/' It is therefore equivalent to a voluntary assignation, and it is 
an onerous assignation, ad sustimada oncru matrimonii. ^ It should there- 
fore receive the most liberal interpretation^ and be held to include every 
. moveable right which it is in the power of the wife to bestow. 

Having made this assi^:)atioh^the wife is under an obligation to give it 
full effect; by adhibiting every form which is necessary and in her power. 
If she should refiiae, the husband may himself take the necessary steps for 
this purpose, the marriage being equivalent to a mandate to that effect ; 
but though this be omitted oa his part, the obl^aHon on the wife is not 
extinguished, nor can she take advantage of her own failure in imple- 
menting it. . She is still bound, as in the present case, to do it after the 
death of her husband in favour of his representative. 

If, instead of this tacit assignation, an express postnuptial contract had 
been entered into, by which the petitioner assigned the property in ques- 
tion to her husband) she qould not have refused, after his death, to allow 
his representative the v&t of ber name in completing titles to the subject 
Yet this would only have been a written expression of the tacit legal 
contract, which is equally binding without writing, and must have the 
same effect. - 

The pursuer, therefore, having now made her right complete,, she 
is bound to make it o^er to , die defender. But this is unnecessary, 
for the principle here applies jus^ suptrvmiens autbori accrcssit suc^ 
cessori. By this principle, conveyances, originally ineffectual firom want 
of right in the granter, become valid when the granted s right is a&er^ 
wards completed, and are held to be in all respects as if valid from the 
4)eginning, 22d Dec. 1738, Neilson against Murray, &c.-'— and 10th 
Dec. 1742, Paterson against Kellie, both in Clerk Home ; which shew 
the application of this rule to heritable rights, and Lord Stair, B. i. tit. 
4. § 9. who expressly applies it to assignations. As then, in this case, 
the pursuer has now completed her right, it must operate i^tro^ and give 
legal effect to the assignation to ber husband. 

Aright falling to a wife by succes«on, but not confirmed, is very 
similar to a right assigned to her, of which the assignation has not been 
intimated j yet, in the latter case, ^ the husband die befqre intimation, 
it has been found that the right fell under the jus mariti^ 29th January 
1663, Scot against Dickson. 

« 

Replied for the pursuer. 

The principle, y«i stiperv^niens^ &c. does not apply, because it is 
founded on the obligation of absolute warrandice. Accordingly, when 
the conveyor is not liable in warrandice, as when the transmission is not 
voluntary but judicial, this principle does not apply. A legal convey- 
ance, not by voluntary act of the party but by the act of the law, trans- 
mits the right tantum et tale^ and any right afterwards acquired cannot 
accresce. Such was the conveyance in the present case. I'his legal as- 
signation of marris^e contained no absolute warrandice, but carried the 
right tantum et tale. There was no obligation on the wife to complete 
her right, nor had she it in her power to complete it so as jto bring it 
under the ^aj" fBtfri//. ' ' 

The 
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The case of non-intimation of assignation is very different from that 
of non-confirmation of succession. Without confirmation there is no 
right vested ; but intimation is not necessary to vest a right, though it is 
necessary to put the debtor in malejide to pay to the assignee. 

A case more analogous to the present, is that of a conditional debt due 
to the wife, the condition of which does not exist till after the marriage 
is dissolved This subsequent purification of the condition, it might be 
«aid, would operate rttro^ but the contrary has been found, ] 8th Nov. • " 
1694, Fotheringham of Pourie against Earl Home, Fountain hall i^-^^ndi 
Jaid down by Lord Bankton, b. i, tit, 5, p. 87. 

There was some division of opinion in the sentiments expressed by 
the bench, the minority adopting the arguments of the pursuer, the ma- 
jority those of the (Jrfender. The interlocutor of Court was, " TTie 
** Lords, in the declarator, sustain the defences, assoilzie the defender, 
and decern j and, in the multiplepoinding, find Christian Ann Stuart, 
eldest daughter of the late Andrew Stuart, Esq; as his executrix, en- 
titled to her mothers share of the moveable estate of her grandfather. 
Sir William Stirling, the same having belonged to her lather, jure 
mariti\ and that she is entided to complete her right thereto by con- 
firmation, or otherwise, in her mother's name, if necessary; and re- 
^ mit to the Lord Ordinary to proceed accordingly." 
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liOrd Ordinary, Glenlee. Act. David Monypenv^ 

Will. Wilson and Jainez DundctSi W. S. Agents. 



Alt. David Douglas. 
Scott, Clerk. 
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Sir JAMES NORCLIFFE INNES and Brigadier Genferal WALTER 
KER of Littledean, and Richard Hotchkis Writer to the Signet, 
his Attorney, ' 



AGAINST 



JOHN BELLENDEN KER, Esq. 

Tailzie. — Under a clause^ ** Reserving always liberty and privilege to 
^ our saids aires of tailzie to grant fcws^ tacks ^ and rentals of sick 
" parts and portions of the said estate and living as they sail think 
*' filings providing the samen be not made and granted in hurt and 
•* diminution oftber rental^^ the heir found not entitled^ by one gratui^ 
tons act^ to feu out the whole estate for the purpose of altering the or^s 
der of succession. 

BY the entail of the estate of Roxburgh, dated 23d Feb. 1648, and 
which, by a decision of the Court, already reported, 23d June 1807, 
lias been determined to be an effectual entail, and the regulating inves- 
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titure, it 18 provided, ^' That it shall not be lawful to the persons before 
^ ^esignit, and the airis male of their bodies, nor to the others airis 
of tailzie above written, to mak or grant any alienation, disposition, ot 
other right or security qtsomever of the saids lands, lordship, baronies, 
estate, and leiving above speicified, nor of no part thereof, nather zitt 
" to contract debts nor do any deidis qrby the samen, or any part there- 
^^ of, may be apprizit, adjudgit, or evictit fra them, nor zitt to do any 
** other thing in hurt and prejudice of thir pntis. and of the foresdd 
tailzie and succession in haill or in part of all, quilk deides, sua to hex 
done by them, are by thir pntis. declarit to be null and of nane avail, 
force, nor effect : Reserving always liberty and privilege to our saids 
airis of tailzie to grant feus, tacks, and rentals of sick parts and por- 
tions of the said estate and living as they shall think fitting, providing 
the samen be not made and granted in hurt and diminution of the 
rental of the samen lands and others foresaids, as the samen sail hap- 
pen to pay the time the saids aii^s sail succeed thereto.'* 
On the 26th September 1*04, the Duke of Roxburgh executed, in 
favour of Mr Bellenden Ker, 16 feu-dispositions, relating to as many 
portions of the estate of Roxburgh, and comprehending the whole of it, 
with the exception of the inansion house and abcrut forty acres round it 
These dispositions were all conceived in terms exactly similar. After 
containing a grant in feu-farm of the lands respectively therein convey- 
ed, they provide, that they shall become void and .null, 1j/, " In case 
there shall exist at my tieath any descendants of my own body ; and, 
2///y, they shall become void and null in the event of the said John 
" BeUenden Gawler, or his foresaids, establishing in their persons right 
" to and V possession of my estates, contained in a deed of entail executed 
" by me on the 18th day of June last, in virtue thereof, or of any other 
** deed of entail which 1 may hereafter execute in virtue of the powers 
^ thereby reserved to me ; and which declarations shall be verbatim in- 
** sened in the infeftment to follow hereon, and in all the subsequent 
*' transmissions of the saids lands and others." 

The feu rights then impose a burden of feu-duty equal to the rents of 
the lands* at the time ; but the casualtiies were taxed in the following 
manner: ** And also paying Is. Steriing yeariy at the entry of each heir^ 
" and 2s. at the entry of each singular successor, and these for all other 
*' burdens, exactions," &c. By a subsequent clause, it was declared, that 
the disponee " should be entitled to retain, out of the said feu-duty, the 
• " amount of the public burdens on the lands disponed, and to apply the 
«* same in payment thereof, in case it should be found that, by the 
*^ investitures under which his Grace held the said lands and others, he 
** had power to allow such deduction." 

The term of entry was declared to be at Martinmas 1804. 
Of the 5ame date with these feu-dispositions,, a contract was entered 
into between the Duke and Mr Bellenden Ker, upon the narrative of 
the lands, and declaring the intention of the parties to be of the following 
import : 

Firsts That Mr Bellenden Ker should immediately execute a disposi- 
tion and deed of entail of the lands and others disponed to hiin by the 
Bix«e(;n several feu-dispositions, by which thb property should stand limited 
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to the same series of ^ heirs of entail appointed to succeed to the lands 
^ and estate belonging to the said William Ker, Duke of Roxburgh, 
by the foresaid deed of entail executed by him on the 18th day of 
June last;"-r-" with and under the conditions, provisions, restrictions, 
" limitations, exceptions, clauses irritant and resolutive, declarations, 
*• and observations specified in the said entail" 

Secondly^ That during the lifetime of his Grace, it " should be in the 
" power of him and of the said John Bellenden Gawler, or, after his 
*^ death, the insthute or heir of entail in possession for the time, by a 
*** writing to be subscribed by them jointly, to alter, revoke, op annul in 
** whole or in part, tKe said deed of entail." 

Tbirdlj^ Certain legacies and annuities to a considerable amount were 
to be paid by Mr Bellenden Ker out of the surplus rents arising frgm 
the dominium utile of the estate, which should fall due and become pay- 
able after his Gface*s decease, reserving to him relief for all these pay- 
ments, from certain funds vested in trust by a deed dated 18th June 
preceding. 

Fourthly^ That Mr Bellenden Kerr Ihould pay to the Duke of Rox- 
burgh^ during his life, the whole surplus rents of the lands, and should 
also " permit and allow to the said Duke, during his life, the possession 
and enjoyment of whatever part or parts of the lands and others con- 
tained in the said feu-dispositions, which now arc, or shall be, or be- 
^* come out of lease, and which the said Duke shall incline to keep unlet ; 
^ and also full power and liberty to the said Duke to cut, dispose of, and 
carry off, the wood and trees on the lands and others, contained in the 
said sixteen feu-dispositions, at his pleasure, and to apply the price or 
" proceeds thereof to his own use, without being liable to account for 
the same to any person whatever." And to render these provisions 
more ^effectual, it was farther provided, f* That any leases of the said 
** estates, which shall hereafter l>e granted during the lifetime of the Duke, 
** shall be made with his'consent and approbation as a party thereto, for 
" a term not exceeding twenty-one years, and without any fine or gras- 
^^ sum being taken therefor ; and by such leases the tenants shall be bound 
** to pay their whole rents to the Duke during his lifetime ; in consider- 
** ation whereof, he shall, on receiving such rents, grant discharges to the 
^* said John Bellenden Gawler and his foresaids, for the feu-duties of the 
" said lands and others, corresponding to the periods for which the said 
^ rents are paid." And, 

iMstly^ That Mr Bellenden Ker, when required, shall grant a liferent 
tack to the Duke, of the said estate, at a rent equal to the feu-duty ; and 
which tack shall contain an express provision in favour of the Duke, to 
cut, dispose of, and carry off the woods and trees on the said lands, and 
apply the price and. proceeds -thereof to his own use, without being liable 
to account for the same to any person whatever. 

In in^plement of the contract, a deed of entail, in the terms dictated, 
'Was executed by Mr Bellenden Ker. 

H^ese feu-dispositions were said to be delivered. But infeftment was 
not taken on theni till the 15th, 16th, 17th, and 19th days of October 
1£05, when the Duke was in cxtremiu 
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It appeared that Mr Bellenden Ker subscribed as an instramentaiy 
witness to a lease by the Duke of part of the feued lands, in favour of the 
Duchess of Roxburgh, after the date of the feu-dispositiops. 

The Duke of Roxburgh died on the 22d October 1805. 

Sir James Norcliffe Innes, and Brigadier-General Walter Ker, of whose 
ride and interest under the entail 16489and other investitures of the Rox- 
burgh estate, a detailed account will be found in the question relating tp 
the competinon of brieves, reported in a former number, instituted an 
action against Bellenden Ker for reducing these fen-disposition^ Counsel 
were heard in presence ; and the case was stated in memorials. 

Argument of the pursuer. 

I.. As to the principle of interpretation, and the import of the clause 
reserving to the heir a right to grant Jius^ tacks^ and rentals. 

That the estates of Roxburgh are subjected to the fetters of the strictest 
entail known in law, that alienations inter vivos^ whether directly or in- 
directly, are efTectually prohibited, and that the order of succession cannot 
be altered, are points admitted by the defender as determined. Such be- 
ing thjs tetms of the investiture, the natural condition of the property is 
inverted, and restraint has become the ordinary and presumed condition 
of those on whom the succession devolves. The clause of reservation, 
then, is a modification of this general condition of the property, and is a 
special exception to the general rule of restraint. Like every exception, 
therefore, it must be interpreted strictly, and in such a manner as least to 
injure or destroy that rule to which it stands immediately opposed. 

By* the clauses of the entail preceding that pf which the import is the 
subject of the present dispute, the heirs are effectually prevented, from 
doing any thing in prejudice of the' tailzie in bail or in part. Under 
these clauses, no feu, however small, or however conducive to the melio* 
ration of the estate, could have been granted ; nay, not even a lease of a 
few years endurance. For a lease of ten years was then accounted a 
species of location beyond the terms of useful administration. To reme- 
dy the possible inconvenience thence arising, this clause of reservation is 
introduced. But that its introduction was intended to sanction trans- 
actions for the defeat and annihilation of the entail, is not to be pre- 
sumed. 

The reserved power to feu is certainly discretionary ; but the inference 
from thence that it is unlimited is neither sanctioned by law nor reason. 
Between a discretionary and an unlimited power, there is a palpable dis- 
tinction. The limits of that discretion are to be found in the avowed. 
object of the entail. Under this clause, the sound discretion of the heir 
in possession, according to the infinitely varying ciscumstances in which 
he may be placed, must be exercised, and its limits must be determined 
by a series rerumjudicatarum in similar and analogous cases. 

Without defining the precise boundary of this, discretion, which would 
certainly be difficult, and for which there is perhaps not yet a sufficient 
^number of judicial decidon?, (here can be no hesitation to saj that in the 
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present instance this discretionaCry pow^rhas been illegally exercised, and 
enormously exceeded. Thus in the late case of the Duke of Queensberry - 
against Earl of Wemyss, i/^ithout defining the limits of the power with 
respect to the duration of leases, it was unanimously determined that the 
exercise of it therein debated could not be supported. 

To afford criteria ifor the decision of the present case, it is clear, 
1//, That the feus must be^uch as thd heirs of entail shall think Jiltmg. 
This word is not synonymous with caprice or arbitrary choice^ but refers 
to the expedience or fitness of the measure itself. This fitness can only 
relate to what is useful and necessary in the fair and ordinary administra- 
tion of the estate. Of this fitness, the heir in possession is the first judge; 
and ia doubtful cases his pleasure will decide, but it by no means follaws 
that his arbitration is beyond the reach of controul. When this dis- 
tinction between fitness and unfitness is recognised, there is room for de- 
bate on the matter, with reference to the whole management of which it 
is a part. 2^, The heirs have liberty to grant feus^ tacks ^ and rentals ^ 
and this combination is not unmeaning or accidental. These acts of pro- 
^ perty ,must be presumed to refer to one general class ; and as tacks and 
rentals belong to the ordinary course of administration, and would not be 
sustained as legal and fitting, if they exceeded in endurance the just 
bounds of ordinary management, so it must follow that the feus, permitted 
by the entail, are of a nature modified and controuled by the same prin- 
ciple. 3^, Liberty of feuing sick parts and portions^ &c. is given. The 
mention of parts and portions indicates clearly the qualified nature of the 
power to feu. This expression bears an obvious reference to the partial 
details of whicfi the regular and ordinary management of a great estate is 
composed, and is directly opposed to that total alienation of the property 
which had been already prohibited. 

From these views it follows that the species bf feus permitted by the 
«ntiil must be, real, onerous, and bona fide transactions, such as naturally 
arise out df the fair management of such an estate. To confer on such 
transactions this character; it is not enough that the technical form of 
them be unexceptionable; the feu must originate in the concession of mu- 
tual advantages ; it must be an act of beneficial administration, and not ft 
modification of gratuitous bounty. 

II. As to the nature of the transactions challenged. If these deeds 
were unexceptionable in their form, and free firom those peculiar circum- 
stances and modifications by which they are vitiated, they would never- . 
■ theless be of a nature unauthorised by the entail. 

1j/, The 16 feu-rights are inseparable, and constitute one great whole. 
The chain of deeds, already enumerated, renders their unity indissoluble* 
But if it be true, as already shewn by the fairest rules of interpreta- 
tion, that feus can only be granted on the principle of obvious utility 
In the administration of the estate, it follows that the alienation of the 
dominium utile bf the whole of the . estate, is in direct violation of the 
entail Neither can it be maintained that such a feu can be sanctioned 
or justified from its fitness, by a reference to the leading or principal 
objccjts of the deed. As litde does it correspond with the other cri- 
terion of relating only to parts or portions of the property. The de- 
vice of dividing the transaction into sixteen parts^ while it cannot ob- 
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tain for each a separate iliscussion, only exposes more distinctly the fraud 
of the measure. By making the feu commensurate with the extent of 
the property, the court is relieved both from the delicate task of assign- 
ing limits to the discretionary power, under this clause, and, at the same 
time, from any hesitation in determining that the present exercise of it is 
beyond the debatable bounds of validity. 

But even the rights of superiority have not been preserved. The 
casualties are taxed at an illusory sum ; and thd feudal revenues, which 
would average many thousands d-year, are commuted at al few shillings. 
The casualties are the essentials' and legal accompaniments of a feu. At 
the date of the entail, a vassal could not compel the superior to receive a 
singular successor ; and it Was not till the 20tfa Geo. il. that the general 
provision was made for the entry of singular successors, on payment of a 
year's rent. In granting the permission to feu, the entailer considered 
that the heir had the power of rejecting, and had therefore the choice of 
the singular successor. The permission must be interpreted and under- 
stood as qualified by the state of the law at the date of the entail ; and 
there can be no question that it would have been incompetent in any 
heir of this entail to have executed a deed previous to the ward act, which 
could have deprived the subsequent heirs of this power of rejection. 
But that act has substituted a certain advantage in place of that right ; 
and the Duke had as little power to dispense with the year's rent, as 
any former heir to have dispensed, with the power of rejection. These 
deeds, if they could be viewed as transactions inter vivos^ are therefore 
substantial alienations of the property, and as . such are struck at by the 
prohibitions of the entail. 

But, 2dlyj They cannot be viewed in this light, for they do not pos- 
sess the genuine character or legal privileges of feu rights. From the 
system created of simultaneous deeds, each affecting and controuling the 
other, the whole measure assumes the form of a posthumous settlement, 
a destination mortis caus,a^ to which the defenders have been driven af- 
ter their first unsuccessful attempt to defeat the entaiL The separation 
of the property from the superiority, and the simultaneous settlement 
of the former by the feu-diSponee, on the same series of heirs in whose 
behalf the previous unsuccessful experiment of an original entail by the 
Duke himself had been made, — ^the ohligation on the feu-disponee to 
convey to the Duke during his life the whole surplus rents, — the re- 
served right to exercise all the actd of property, — and the obligation to 
grant, when required, a liferent to the Duke oif the whole property ; 
finally, the nullity of the feus in case of the Duke's having issue, — all 
combine to constitute the character of a mortis causa settlement, and ex- 
dude the remotest resemblance to a de prcstnti conveyance. It is not a 
bonajide feu, but an indirect and most substantial infringement of the 
prohibitions of the entail. 

To the Same conclusion the delay to take infeftment directly leads. 
During the Duke's life, and while he was capable of enjoying the estate, 
infeftment was not taken. In fact the right was not completed till the 
Duke was /;/ extremis . 

If any thing could encrease the strength of the evidence, that these 
were not feus in commercio depresenti available to the defender, all doubt 
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must be removed by the fact that he appears as an instrumentary witness^ 
to a lease granted by the late Duke after the alleged feus were executed. 

In denying effect to this transaction, no one entitled to the favour of 
the law will be injured. This question does not involve the right of an 
onprous creditor or purchaser. The only effect will be to frustrate the 
hope of a gratuitous disponee, and an attempt by one heir to disappoint 
the rest of the series. 

The practice of the ancient heirs of this estate has been referred to as 
containing the best explanation of the extent of the reserving clause, and 
reference is made to the instance of the feu of the estate of Green head. 
But that estate had been .possessed by Sir Andrew Karr and. his predeces- 
sors, as ancient and native tenants ^Jeuars^ rentallers^ and tacksmen ; and 
the contract, which is the foundation of the feudal grant, only ratifies and 
approves all former fcus^ &c. It was thus only a ratification of a sub- 
sisting right- 

The charters of Maxwellheugh, &c. on which the defender likewise 
founds, were thily granted by the Earl of Roxburgh only as superior of 
lands which had for centuries been held in possession by cadets of the 
family of Cessfurd* 

On the other hand, it will be rtoticed, that the feu of Broomlands by 
Earl William to Sir Alexander Don of Newton, in 1650, although su^ 
tained in this Court,, was reduced in the House of Lords by an intcrldcuw 
tor, finding that " William, Earl of Roxburgh, had not sufficient powers 
** to grant the charter and conveyance. (5th March 1733.)" 

Neither can any thing favourable to the defender be drawn frogi the 
feu graiited to Lord Milton of a hou^e and ground in the Canongate of 
Edinburgh, whether it was ultra vires of the granter,- it is now too late 
to enquire from the expiry of the period of prescription. At any rate, it 
was a detached part of the estate, which, from the transference of the seat 
of the Legislature, had ceased to be a residence of the Dukes of Rox- 
burgh, and was disposed of at an adequate price. 

Finally, the case of Sir John Shaw and Lord Cathcart, 31st January 
1755, establishes the principles on which this case must be decid* 
ed. The clause of reservation was equally broad as in the present case; - 
but it was decided that the power of the heu: exercising the reserved fit- 
culty, although discretionary, admitted of controul by the obvious inten- 
tion of the entailer. 

Argument for the defender. 

' I. A reservation or exception from any rule, declaring that it shall not 
extend to a certain case; is a limitation of that rule. If the rule receive 
a strict interpretation (and the rule in the present case, from the indis- 
. putable acceptation of the law, is so interpreted) it follows that the limi- 
tation of the rule must receive a liberal interpretation ; for a strict inter- 
pretation of the one, and a liberal interpretation of the other, are the 
sanie thing. To say that the rule must be stricdy interpreted, and that 
the exception also must be strictly interpreted, is an obvious contradiction. 
Accordingly, it is an established principle that pacta liberatoria have 
liberal inteipretation. It must be admitted that prohibitory clauses in 
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entails are limited by a 8l;^ct "interpretation ; and that^ in ^ases of this 
nature^ indisputable intention is. often defeated from imperfection or 
defiqency in the expression ; and there is nothing in the present case to 
remove-it from that class to which' strict interpretation is applied 

It is impossible, by any commentary, to render the clauses which have 
been quoted' more distinct Alienations are prohibited, reserving power 
to grant feus without diminution of the rental 4 the prohibition to alie- 
nate is unlimited, but the exception is as extensive as the prohibition. 
By the reservation, the power to grant feus is as unlimited as the power 
to alienate would hilye been without the prohibition. The clauses are 
•co-relathre and co-extensive in their operation. .The one contain a ge- 
neral rule, the other an exception to. that rule, which, from its nature^ 
must defeat the rule in every case which &lls under the exception. 

That no restriction was intended, but the single one of not diminishing 
the rental, is apparent from other considerations besides the literal ex« 
pressions in the deed. There is no power to grant provisions to chil- 
dren, or remunerations to those dependants on whose allegiance the in- 
vnuence of so great a fatnily naturally rested at the date df the entail. The 
power to feu was intended to supply this defect ; and, from the nature 
' 'of the object, there could be no limitation to it. It could not be meant 
that one heir should be enabled to provide for his kindred or pay his 
debtS'^of gratitude more than another ; nor is any period or limit set 
where the nght should cease. The entailer obviously meant to trusty 
and has trusted, that those who might represent the family would repair^ 
:by a judicious employment of the great revenues, the dilapidations of his 
predecessor, and thus sustain the splendour of the house. 
< But if it might be exercised in this unlimited manner by the successive 
.acts of successive heirs^it may be exercised without limit by the succes- 
.sive acts of the same heir; and it wotild be a leg;al absurdity to prevent 
. a person from doing that at one act, which he may validly accomplish 
by successive acts. In short, by this reserved claim, the heir, so far as 
i concerned the power of granting feus, was placed in the situation of a 
proprietor in fee simple. 

IL To form a just decision on this point, it is necessary to examine 
^ the import of each deed. If each, separately, contains nothing to dero-^ 
gate. from the validity of the feu rights, the combination of the whole 
must be equally innocent. Even regularity of form is not necessary to 
validate the feu rights. Missives, provided they had been such as to 
create an obligation as to heritage, would have sufficed.; but the deeds 
are perfectly regular. 

1 j/. The clause, that the grant shall be void provided the disponer have 
issue, is not inconsistent with the nature of a feudal grant, — See Craig 
de Feud. L. i. dieg. 9. % 5, 19, 28. — dieg. 10.' § 2. — ^wherein it is cleai^ 
that, even in the purity <£ the feudal law^ such a clause would not have 
vitiated the grant.-^Ersk. b. iL tit. 3. § I U The clause indeed is just 
an irritancy, arising on a contingency which has never happened ; and 
an irritancy is certainly not inconsistent with the nature cf a feudsd 
oant. 
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^, The c)ause declaring the grant to be void' in case the defender 
should establish in his person a right to die estates under the entail 18th 
June 1804, is exacdy of the same nature, and defensible on the same 
principles with the former. It is a conventional irritancy on an event 
within the power of the disponee, and which it was optional in him to 
incur. 

Sd^ The clause taxing the casualties is not inconsistent with the na- 
ture of a feu. Such an assertion is contradicted by every authority and 
usage of fe\idal law. Neither does the taxing of the casualties violate 
the clause, that the rental shall not be diminished. The obvious mean- 
ing of the clause is, that the feu-duties shall equal the rental from the 
tenants^ and in, fact they exceed the rental., But even if, by accident,^ 
the feu-duties should have been less than the rental, there is a clause ia 
the grant obliging the disponee ** to pay the difference between, the a- 
•* mount of the said feu-duty and the said,full rcntaL" So much with 
regard to the regularity of the feu dispositions. 

In the contract, it is clear that there is nothing to efSect the validity, 
though there is much to lessen the value of the feus. 

The stipulations of the contract were the price of the acquisition ; and 
€ven by the pursuer'js argument, whatever excludes the notion of their 
being gratuitous must strengthen their validity in ia\y. If, instead of 
these various stipulations, the defender has contracted .to pay a sum of 
mpney, the constitution of the feu rights would have been still less lu- 
crative, but not less legaL 

The feu-duties, the entail, the legacies, and annuities, and the right to 
cut the wood, combine to constitute an onerous consideration on the part 
of the defender. If a variety of strangers had acquired them under' these 
burdens, and at a diminished price, there could have been no dispute as 
to their validity. 

It is said that, from the concatenation of simultaneous deeds, there 
arises a presumption that it was not the intention of the Duke really to 
bind himself, but merely X,o create a colourable title to exclude the heir 
of the old investiture. This is a presumption deficient in relevancy, and 
of which, without injury to his cause, the defender might acknowledge 
the truth. This is a question of power ; and, if the feus have the re- 
quisites of law, the pursuers have no right to enquire into the motives of 
its exercise. But against this presumption the defender appeals to the dec^s 
themselves, which are the best evidence which die law can either afford 
or require, and bear an instant obligation. To complete the regularity 
of the transaction, they were delivered tp the defender at the > time of 
their execution. This must be presumed from the fact of their having 
been in the defender's hands, and produced by him after the Duke*8 
death. 

Neither does the delay to take infeftmeAt afford room for aigument 
In a competition of real rights, indeed, it would have been an important 
fact But in a question between granter and grantee, it b of no moment. 
In truth, however, the plo^ of the pursuer on this point is inconsistent 
vnth the rest c^ his argument. It is said that the delay to take infeft- 
ment proceeded from fear of the Duke, who might have been induced 
to revoke the grants. But if these were simulate deeds, as is elsewhere 
^^ed, if it was a transaction vitious in its constitution, and destined to 

S have 



72 



DECISIONS OF THE 



NO. xxir. 



have no force, there Was clearly no fieoesntj for this delay* The mul- 
titude of anxious and minute atipuktiona equally milkate against the 
plea of simulation. To have incumbered a revocable transactioa, which 
was not meant to be binding, with so many and various oUigations, 
woujd have been unnecessary; and their istroduction proves (if .proof was 
wanting) that the parties were serious in their arrangement 

Respecting the fact, that the Duke's commissioner subscribed certain 
leases after the date of the feus, it might be enough to state, that this 
proceeded frqm a misconception of form on the part of the defender; 
and, at any rate, that they were not subscribed till his consent was ob^ 
tained. The iniFerence from this circumstatKe, however, that, in the 
rqntemplation of the parties, the feu rights were simuiati^ and not bind- 
ing, is unwarrantable. 

The extent of the plea is, that the defender homologated the act of 
the Duke's commissioner. To infer homologation, it is necessary that 
the act be such as to authorise no other supposition but that contended 
for^ (Ersk. b. iii. tit 3. § 48.) but a multitude of considerations present 
themselves to account for the act, without resorting to the most impro- 
bal)le of all suppositions, that the defender intended to admit away his 
ownjight. . 

The assertion, that the feu rights amounted to no more than a post- 
humous settlement, or mortis causa conveyance, is equally insupportable. 
TTiey have not a single characteristic of such deeds,— They were deliver- 
ed, — ^Thcy were instantly binding, — ^They could not be revoked ; and 
by them the Duke was completely denuded. Whatever modifications 
they might have undergone by personal obligations on the disponee other- 
wise constituted, it is clear that the feus .cannot be classed with those 
deeds which, vin the view of the law, are mortis causa. It is admitted, 
that provisions might have been made on children by feus under this, 
entail. Suph might have been equally termed posthumous settlements ; 
but,' having the legal requisites of a feu, they would have been sus- 
Jtsdned. , • / 

It is said, however, that these feus, from their magnitude, are aliena-- 
tions, and have been made with the fraudulent view of defeating the en- 
tail. The term to defeat is here improperly applied ; and is borrowed 
from questions on another branch of the law* of entails. This term im-^ 
plies, that the heir does, or attempts to do, in prejudice of the entail, that 
which he has no right to accomplish, i. e. If taking advantage of an un* 
recorded entail, he sells or contracts ^debt, or if the investitures aref chang- 
ed, leaving put the limitation of the entail — here the act of the heir 
is against law and good conscience, and he may be liable in damages to 
the heir's substitutes. But in the present case the heir has merely ex- 
ercised the powers committed by his title. This belongs to the class of 
cases in which he ia entitled to sell or contract debt,' or alter the order of 
succession, either by express permission or by omitted prohibitions, and 
in which no wrong is in law Understood to be done to the substitutes. 

To attach to these transaction' the legal character of prohibited aliena- 
tions is equally erroneous. If they ,are alienatioas, they are such as the 
entail permits. In the same view, any feu, whatever be its cause or 
extent, is pro ianto an alieoation; and this ^S&X would be denied to this 
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clause altogether. The prineipte of hw appTicable to these transactions, 
is majus et minus npn variant speciem^ Where is the line which sepa- 
rates the legal from the illegal exercise of this power ? The acknowtedg- 
ed impossibility of defining the fine, proves that the power is without 
legal limit. It has been granted in an unlimited degree by the entailer 
who wad rti sua arbiter. And if by it the entail is defeated, it is 
enough to say, that by the will of the entailer the heir has such power. 

That this discretionary power should be controuled at all, has not 
been dictated by the entailer. That a court of justice should sit as com- 
missioner to controul its exercise, is an arbitrary duty foreign to that of 
^uch an institution, and inconsistent with any notions of settled law. 
^ But if it be thought that a total feu is ill^al, while a partial one may 
be sustained, the transaction, from its nature, admits of a distinction. 
There are sixteen feus of which the feu-dutied accord with the rent of 
the different parcels, and each feu stands on its own legality. The ob- 
jection to the feus round the house of Fleurs do not apply to the rest. 
If the circumstance of the defender having been an instrumentary wit- 
ness to the lease of Byrecleugh be fatal to the existence of that feu, this 
objection pannot touch the remainder. 

The fact, that the deeds are of the same date, is no objection to this 
argument. This is a question of power j and it might have been exerted 
in favour of different persons and at different dates; Its exercise is as 
valid in favour of one as of many persons. If it has been exceeded 
the excess may be corrected with more ease in • the case of one than in 
that of numerous grantees. But if it be illegal ta exercise this power 
to an excess, it is no less illegal to deprive the heir of power of exercis- 
ing it at all. ' 

The cases referred to as parallel, wherein long leases were reduced as 
alienations, have no application to the present. In the case of Turner 
as well as in that of the Duke of Queensberry, the granting of long 
leases was not permitted by the entail.— -Whereas, in the present, there 
is a distinct and unlimited power to grant feus. 

. The practice of the early heirs under this entail ought riot to be disre- 
garded, and is too notorious to be denied. It appears from the charter- 
lay of the flimily, that, both before and after the entail, many estates of 
immense value have been at different times feued out by the different 
heirs. • ' 

By the decision in the Greenock case, a principle of interpretation was 
established very favourable to the defender. The clause permitting to 
feu was not so extensive and unqualified as the present ; but feus of 
the greater part of the estate were sustained, with the exception of one, 
which was reduced on a speciality. In the panicular circumstances of 
the case, it was thought that a feu of the family mansion-house, garden, 
and policy, could not be sustained. But none of the feus in the present 
case are of that description, 31st January 1755, Stewart Nicolson Schaw 
against Lord Gathcart, Fac. Coll. 

Three opinions were entertained on the Bench. 
\st^ Several of the Judges adc^ting the general argument of the de- 
fenders, as already detailed, w6re for sustaining the feus in toto. 
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2^9 A majority of the Judges^ proceeding on the argument maintained 
for the pursuers, were for sustaining the reasons of reduction ; they con-- 
adered the nxteen feu-^ispositions, modified by the contract and deed 
of entail, as one indiri^ble transaction, which was reducible on two 
grounds': 1//, Because it was vitiated by the palpable characters of a 
posthumous setdement, and was in substance a mortis causa deed. The 
operation of the feu-rights had been suq>en4ed during the Duke's life ; 
and, whether delivered or not, they had remained entirely. in his power. 
They were not, therefore, feus in jcommercio instandy available to the dis- 
ponee, and such as die entail warranted, but were trust-feus executed as 
a cover to accomplish other purposes, ^ly^ Because from thdr magni- 
tude, they were an unwarrantable exercise of the reserved faculty. But 
as these opinions rested on the whole of the pursuer's argument, a detail 
of them would be nothing more than a repetition of what has been al- 
ready stated.. 

Sdly^ One of the Judges deKveced a third opinion. He held it clear^ 
that here an. ample power of feuing was conferred by the entail ; so 
ample and %o unguarded by qualifications or conditions, that without ex-* 
ceeding the verbal limits of it, or violating any of the known rules of 
iaw as to creating feus, the exercise of it now under consideration might 
be maintained in case this power was to be exercised by the same rules 
as powers of alienation, — contracting debt, — ^altering the order of succes* 
sion, and the like, whether expressly conferred, or resulting from the im- 
perfection of fetters. But he thought himself warranted under the autho- 
rity of the case of Greenock, decided in the times of President Craigie 
, and the Earl of Hardwicke, to hold that the power here granted, was a 
power of administration of the estate only ; and, however ample, was to be 
exercised by the heir in possession, fanquam vir bonus ; and if exercised 
otherwise, and to the destruction of the estate, or in a manner grossly 
exorbitant, courts of justice would interpose to afford redress. At the 
date of the entail, feuing was an ordinary act of administration for obtain* 
ing the profits of an estate, for rewarding the services, and confirming the 
.attachment of retsdners, and even for providing the cadets of the family 
of the proprietor. In short, it was a principsd instrument for sustaining 
the revenue, and the strength and the splendour of a great family. And 
while the entail in question reserved no particular faculties for providing 
wives or younger children, it allowed cf feuing generally, which, as the 
law then stood, it never could enter into the imagination of any person, 
could have been employed for supplanting the representative of the fami- 
ly, and conferring the whok estate on a faivourite, under a character so 
inferior and dependant as; that of feuar then, in forma verborum^ was. 
And here the power granted,' though without restriction, except the dis- 
cretion of the heirs, is plainly bestowed as in a matter of ordinary admi- 
nistration, ^VRescrving to our said heiip to grant fisiis, tacks, and rentals, 
^^ of such parts and portions of the said estate as they shall think fitting,'' 
and not in diminution of the rental at the time. ^ Now, in the entail of 
rCreenock, executed half a century afterwards, the reservation to the heirs 
is, to ^^ grant feus or long Ucks for such spaces as they shall think fit, of 
any part or portion of the said lands, the feu or tack-duty not being 
*^^ under 2Qs. Scots for each fall of dwelling-houses, and 5s. for the faU 
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^ of yards and oflSce-houses.'* But this power obriously^ also in a matter 
' of administration, though also without any restriction in words as to the 
parts and portions of the estate to be feu6d, except the mere discretion of 
the heirs, was held in the middle of the last century as insufficient to war- 
rant either a feu of a barony forming nearly half the estate, or the feu of 
those acres adjacent to the mansion-house and gardens, though with an 
increase of rental. And, at the same time, under this power, a feu of 
nineteen acreis, convenient for the extension of the town of Greenock, 
was sustained, though obviously conferred at a great under value on. the 
daughter and heir-of4ine of the granter, otherwise very well endowed. 
He considered that on the authority of this decision much property may. 
have been arranged : And though he saw the controul, which it sanction- 
ed, could hardly be exercised according to precise and definite rules, he 
did not think himself at liberty to depart from it, founded, as it appear- 
ed to be, on a general and just principle : That with respect to powers of 
management and administration, the will of the entailer was to be ob- 
served ; and that a power granted for the comfort and advantage of the 
JamiUa fruUlecta^ was not to be perverted to its destruction, or for the 
conversion of a princely estate entailed upon it into a mere annuity. He 
observed that destruction was not too strong a word ; for as the law now 
stood, the feuar, if the feus, were sustained, might purchase the entailed 
superiority at 18 or 19 years purchase; and the lands acquired with the 
pricfe, at @8 or 80 years purchase, might be again feued, and the superio- 
rity again sold, till, by the mere operation of conveyancing, nothing was 
left for the heir of entaiL On these grounds, he was against either sus- 
taining or (Hitldng down the feus generally ; but being of opinion that 
Duke William was entitled to make a liberal and ample provision for the 
d^ender, in the situation in which he stood^ by a reason^iible exercise of 
the power of feuing, and that the method followed of making separate 
feus, enabled the Courts to sustain what was adequate for this purpose, 
nvhile they reduced what was exorbitant, and tnfraudcm of the entail; he 
concluded that the parties should be heard upon this matter, as to which 
there had 4is yet been no discussion* 

A great majority of the Court, however, concurred in pronouncing the 
following interiocutor : ^ 12tA January 1808. — Find that the late Duke 
^ of Roxburgh held the estate of the Dukedom of Roxburgh under the 
^ fetters of a strict entail : Find that the deeds now challenged were not 
. •^ granted in the due exercise oF the reserved powers in that entail, of 
^ granting feus, tacks, and rentals, and therefore sustain the reasons of 
^ reduction thereof, and of the sasines thereon ; reserving all objection^ 
' «* to the title of the pursuers, and to them their, answers as accords." 



Lord Ordinary, Act. BjolbL Craigf^^ Thoma% Thomson et AL Gillies. 

Alt. John Clerk. '. Agents, James Home, W. S. Hotchkis and Thaler, W. S. and 
Altx. Goldiei W. S. Buchanan, Clerk. 

J. w. 
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ATKINSON, MURE, and BOGLE, 



AGAINST 



LEARMONTH and LINDSAY. 

Confirmation.— 1st, Arrestment used in the bands of the nearest in 
iin^ before confrmation^ is inept* 

2d, In a competition between an arrestment in the bands of the nearest in 
kin^ partially confirmed^ and a confirmation as executor creditor^ ad 
omissa, the former attaches no more tban tbe fund specially conjirmxdy 
and tbe latter is tbe only valid diligence hy wbich tbe remainder can 
be attached* , 

ARCHIBALD HAMILTON, residing ia St Domingo^ yras in- 
debted to Atkinson^ Mure, and Bogle, to the amount of L.4919 
Sterling, and was likewise indebted to Learmonth and Lindsay to the 
amount of L. 1567 Sterling. Hanulton remitted money tp John ^lill^r 
in Glasgow, to the amount of L.5717 Steifling/ by whpintit wiMS.plaQsd 
in the branch oif the Royal Bank of Scotland there. John Miller sUpiidy 
afterwards died ; and George his brother acted as his executor. . f . ; 

In the year 1799, Hamilton died abroad, aqd left a will, wherein he 
appointed certain executors, of whom several resided abroad, aqd al^ ul« 
timately declined to accept pr act. ^ / ; 

To secure this fund the parties proceeded 91 the following. i][iafiner : 

Learmonth and Lindsay, on the 25th July ajidl2th Deeeml^QF 179$^, 
executed an arrestment to found jurisdiction ; and having rajU'e^ji^il aptiolci 
of constitution before the Admiralty Court, against thfi test^menjiary exe- 
cutors of Hamilton, and against Mrs Mary Hamilton l^if^ slj^^^od, near- 
. est in kin, arrested the fund /V ^^^^0 on the 27th Mafc^ and 4th July 
1800. At this time Mrs Mary Hamilton had not made up any title by 
confirmation ; and having renounced, she was assoiIz:jed from the action 
of constitution. Learmonth. and Lindsay, however, raised a reduction 
of this decree, and obtained a decree of reduction, constitution, and pay- 
ment against her on 25th July 1803. . ^^ 

Atkinson, Mure, and Bogle, on the 29th and 30th December 1805^ 
executed an arrestment to found jurisdiction ; and having raised a process 
of constitution against the testamentary executors, and Mrs M^ry Ha* 
milton, arrested the fund in medio on the 4th and 5th January 1802^ 
while it lay in the branch of the Bank, Glasgow ; and on the ISth 
and 17th January 1803 after, it .was removed to the Bank of Scot- 
' land in Edinburgh. 

On the 9th March 1801, Mrs Mary Hamilton, as nearest in kin to 
Archibald Hamilton, expede a partial confirmation to the extent of L. 100 
Sterling. Farther, Atkinson, Mure, and Bogle expede a' confirmation 
quoad rnnissa^ as executor creditor to Hamilton, on the 8th February 
1803, on discovering that the confirmation expede by-Mrs Hamilton was 



* I 



Jan. 14. 1808. COURT OF SESSION. 



7T 



cc 
a 
cc 

cc 



cc 



cc 



a partial one. On the 1 1 th February 1 802, Geoi^e Miller'had raised a- 
process of multipl^oinding, in the course of which the above interests 
were produced. 

Atkinson, Mure, and Bogle objected to the diligences produced by 
Learmonth and Lindsay, lj/,That their arrestihents being laid prior to the 
date of Mrs Mary Hamilton's title as executor by confirmation, were inept. 
2dy That even if the arrestments had been effectual, yet as Mrs Mary 
Hamilton had only expede a partial confirmation to the extent of L, 100 
Sterling, the arrestments could only attach to that amount ; and therefore 
the confirmation aa executor creditor ^uoaii omissa^ was the regular and 
preferable diligence. 27th July 17.79, Sloan Laurie against * Spalding - 
Gordon. 

The Lord Ordinary pronounced the following interlocutor : " Finds^ 
that the arrestments used by Messrs Learmonth and Lindsay, although 
prior in date to those used by Atkinson, Mure, and Bogle, cannot give 
them any preference, or be of any avail, in respect the same were used 
before the time that Mrs Mary Hamilton had by confirmation vested 
any proper right to herself in th^ funds in question ; and that therefore 
the arrestments used by Atkinson, Mure, and Bogle being usedposte- 
** rior to Mrs Mary Hamilton's confiriiiation, are to be held preferable to 
** the others: Finds, however, that as Mrs Mary Hamilton did npt ex- 
** pede a general confirmation, but only the confirmation of a particular 
** fund to the fexteiit of LJOO'j so the arrestments used against her can- 
•* not give the users of such' diligence any right to a greater sum further 
" than to the amount of the L.IDO specially confirmed: Finds that 
•* with regard to the remaindeE of the funds not confirmed by her, 
^ they remained in bonis of Archibald Hamilton the defunct, till -taken 
•* .up in a habile manner ;' and finds that, this was done- accordingly, 
** by the confirmation of Atkinson, Mure, and Bogle, as executors ere* 
^ ditors ad omissa^ whereby they vested in themselves a right to the said 
, •* funds, and in consideration of which they have by that diligence a 
^ jprderable right to the other cojtnpeting creditors^ who neglected to use 
^ d»t.4*%^nce in proper time.-\ ; ... 

The Loyd Ordinary afterwards .reported ^he case to the Court oji me- 
morials, and the Lords adhered^ (i4th January 1808.) , • 

In deciding the question Ijetwecin, these parties, it was unnecessary for 
the Court to do more than to adhere to that part of the Lord Ordinary's 
intarlocutor, which. fields, " T^at the i^rrestments used by Learmonth and 
** Lindsay, although prior in date to those .wsed by .Messrs Atkinson, 
Mure, and Bogle, cannot give them any preference, or be of any avail, 
in respect the pame were used before the tinie that Mrs Mary Hamil- 
ton had by confirmajtion vested any proper right to herself in the funds 
in question; and that tfierefore the arrestments of Atkinson, Mure, and 
Bogle, being posterior tp Mrs Mary Hamilton's confirmatioii, are to be 
held preferable to the others ;" because the arrestments of Learmonth 
and Lindsay being in this respect inept and null, there was no longer any 
party having an interest to agitate the second and important point of law 
laid down in the last finding of the I^prd Ordinary's interlocutor. 

But 
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But it is proper to notice historically, that the Courf: were no less clear 
with respect to that part of the interlocutor. They considered that, in a 
competition, confirmation as executor creditor ad omissa was the only 
proper and regulat diligence to attach the fund in medio^ where the near- 
est in kin had only expede a partial confirmation ; and that this question 
had been well and solemnly decided in the case, 27th July 1779, Sloane 
Xaurie against Spalding Gordon, quoted in support of the pursuer's ar- 
gument 
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ROBERT CRAIGIE and JAMES HORNE, Trustees of Sir Jamb» 

NORCLIFFB InNSS KeR^ 



AGAINST 

Sir JAMES NORCLIFFE INNES KER, and agaiiut Gsnsrax. 
Walter Ker, and JoHir BsLLSNOiif Ker. 

Appeal. — ^Adjudication. — ^Tailzie. — An aUedged heir may^ for 
the purpose of making up a title^ grant a bond to trasteex^ ahd^ ontbaf 
bond J they may charge him to enter ^ adjudge the estate^ and convey the 
adjudication to, bim^ — !• Though the same alledged. be^r. has, already 
attempted to serve^ and his service has been suspended ty the efftct of 
an appeal to the House of Lords ^ — ^Z. Though the right of the truster 
to the estate be disputed in toto, and be under trial in the House, of 
Lords^'—S. Though be be heir of a strict entail. 

THE report of the case Sir James NorclifFe, &c. 23d June 1^7^ 
N6. cclxxxvi of the last volume of this Collection, must be rea| 
as the narrative of this case. 

Sir James NorclifFe Innes having obtained the last interlocutor merv; 
tioned in that report, which is there dated the 7th July 1807, on the 
day following attempted to complete his service. But Bellenden Ker 
appeared in it, and objected, that he had already intimated a petition 
of appeal to the House of Lords, against the interlocutor 13th Ja- 
nuary 1807, and the interlocutor 23d June * 1807, adhering to it : 
that therefore the service being suspended by the interlotutor of the 
macersi 17th February 1806, till a direction on the point of law should 
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be obtained from the Court of Session, avizandum being made to the 
Court, with the case, for this purpose ? the case then being carried from 
the Court of Session to the House of Lords by appeal against the inter- 
locutor pronounced on that report, and that appeal being in dependence, 
so that no direction could be obtained, it was impossible for the service 
to proceed. The question arising on this objection was reported by one 
of the Lords, assessors to the Court, which on that report pronounced this 
interlocutor, 10th July 1807, — ^'^^In respect of the said appeal, remit • to 
** the macers, with this instruction, that they suspend, in hoc statu^ fur- 
" ther proceedings in the said service." 

Soon after it was pronounced, General Ker intimated to Sir James 
NorclifFe Innes a petition of s^p'eal to the House of Lords, at his instance, 
against the interlocutor 7th July 1807. 

Sir James, aware that it might be out of his power to make up a title 
to the estate by service, without much delay, had already determined to 
do it in another way, to wit, by adjudication on a trust bond. For this 
purpose he granted, 14th March 1807, to Robert Craigie, and James 
Home, a bond for L. 1,500,000 Sterlbg. Upon this bond they charged 
him to enter heir in general and in- special to the late Duke of Roxburgh 
and his predecessor Duke John, in the estate of Roxburgh ; and on the 
expiration of the day& of charge, they raised a summons against him for 
adjudication of this estate in payment of the above sum. The Lord 
Ordinary ordered intimation of the process to be made in the Minute- 
Book, and on the walls, in ordinary form *. 

General Ker and Bellenden Ker then came forward as defenders in 
the process of adjudication, by representations against this interlocutor. 
Aft6r some procedure, the Lord Ordinary reported the case, on ^minutes 
and answers. The Court appointed a hearing in presence. On hearing 
counsel, the interlocutor of the Court wasj — 15th Dec. 1807, " Remit to 
^ the Lord Ordinary to repel the objections, to call the case without an 
** hour, and to decern in the adjudication." The Lord Ordinary accor- 
dingly called the cause the same day, and his interlocutor was, — *' Repels 
*' the objections, refuses the representations for Brigadier-General Ker 
*' and his attorney, and for John Bellenden Ker ; and adjudges, de- 
*' cerns, and declares in terms of the libel." 

Against this interlocutor General Ker reclaimed, and his petition was 
answered. 

Argument for General Ker. 

I. The present action, according to the account given of it by the 
pursuers, is intended to make up titles to the estate of Roxburgh, in the 
person of Sr James NorclifFe Innes. 

But the very same thing was the object of the service ; and the inter- 
locutor, 7th July 1807, found that l^r James was entitled to succeed in 
it. This interlocutor is nqw under appeal ; and, accordingly, it seema 

U clear 



"* The Court afterwards expressed an opinion, that this form was superfluous in 
this case. 
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clear that, even if the service were not suspended by the appeal at the 
instance of Bellenden Ker, it could not proceed now tiU this appeal at 
the instance of General Rer were determined. But as little can Sir James 
Norcliffe Ihnes make up a title by another form, while these interlocutors 
are under appeal The order of the Hou3e of Lords, 19th April 1709, 
prohibits a sentence or decree appealed against from being carried into 
execution, " by any process whatever.'* But if Sir James Norcliffe 
Innes makes up a title by adjudication, he just carries into execution, by 
a different process, that interlocutor which finds him entided to make up 
'a title by service. ' . 

II. Supposing the order of the House of Lords out, of the question, 
this adjudication cannot proceed, because the right of Sir James Nor- 
cliffe Innes the truster, as heir, is sub judice. No instance can bjs 
produce<i of an adjudication of this sort being attempted in such a situ- 
ation. The acts of Parliament 1540, ch. 106. and 1621, ch. 27. — ^Act 
of Sederunt, 28th Feb. 1662,— and ^t of Parliament 1695, ch. 24l all 
speak of heritors or heirs apparent as the persoiis who may be charged 
to enter, — evidently regarding them as persons whose right to enter was 
clear. In the same way, Bankton, b. iii. tit 5. § 101. and Stair, b. iii. 
tit. 5. § 23. speak of this form as eqmvalent to service, and of course 
requiring a similar right in the heir. In shprt, the person who is 
charged to enter is presumed to have served. But bow can a person be 
charged to enter, and held to have served, who cannot serve, because his 
right as heir is sub judice. If it be said that he is not presumed tp have 
served, then he is at least presumed to have wrongously refused to serve ; 
but neither is there any room for this presumption. 
^ The case of Beveridge against Coutts and Crawford, 10th July 1793, 
wad decided on the ground, that the heir making up a title by adjudica- 
tion was entitled to have served, — see observation on Bench in that casp. 
rndeed,if persons notoriously destitute of right to se^*ve were entitled to 
make up a title by adjudication, then any body who pleases, even a perfect 
stranger, may make up such a title. But the contrary was found, Gor- 
don against Forbes, 7th February 1699, Fount ainhaU^^---dA\A the case 
Dow against Don, 28th Nov. 1712, Forbcs\ was decided on a similar 
principle. No person can be more notoriously destitute of a right to 
serve than Sir James Norcliffe Innes is at present, since his service is 
stopt by a final interlocutor, on a ground since rendered much stronger. 

* 

in. Supposing the order of the House of Lords out of the question, 
and that Sir James NorclifFe Innes was undoubted heir, yet as this 
estate is entailed. General Ker^ who is at least a subsequent heir of en- 
tail has a right to prevent a trust-adjudication of it, since the clauses of 
entail render this mode of making up a title inapplicable to an entailed 
estate. It is impossible to adjudge such an estate, because, by these 
clauses sanctioned by Statute, all contractions of debt on which it may be 
adjudged are prohibited, voided, and made grounds of forfeiture. The 
right arising from these clauses is in the heirs of entail subsequent to the 
heir having right to possession ; and whenever, upon a debt contracted, 
tan adjudication is attempted, any one of these subsequent heirs of entaU 
may prevent it, by insisting, in terms of theje clauses, that the contrac- 
tion 
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tion of debt is void In relation to the entailed estate, and that no adjudi- 
cation of that estate can proceed upon it The right of the subsequent 

" heirs of entail to maintain the clauses of the entail, is notorious, and was 
lately sustained in the case of Turner against Turner, 17th Nov. 1808, 
vfhcTt they were found entitled to set aside a lease granted in contraven- 
tion of the entail. There is no exception in the entailing clauses in favour 
of adjudications intended for any particular purpose. There is no room, 
therefore, for that fiction of law on which this mode of making up a title 
depends, viz. that the thistee is a creditor of the heir and has adjudged 
the estate; for no creditor of the heir can adjudge the estate. 

Nor can it be said with truth, that the subsequent heirs of entail have 
no interest to oppose such an adjudication ; for the adjudication must be 
just like any other adjudication, otherwise it would have no effect by 
the act 1540 or 1621. These acts never authorised heirs to charge 
themselves, and to adjudge in their own persons, the estates of their pre- 
decessors. If, therefore, the pursuer of the adjudication were, ex fade 

. of the bond* and summons, a mere trustee for the heir, the process would 
be inept* He must, ex facte di the bond and summons, be a real cre- 
ditor. Whether backbonds exist or not is nothing to the subsequent 
heirs of entail, since these must be wholly in the power of the first heir, 
who may discharge them when he pleases by a secret deed. 

In this situation the subsequent heirs of eqtail have just the same in- 
terest to oppose the adjudication that they ever can have to oppose 
any adjudicalidn, with this only difference, that they have an assurance 
from the first heir of entail and his trustees, that neither of these par- 
ties will make any use of it, except for giving a title to the heir. 
But this still leaves it in their power to use the adjudication as an ordi- 
nary one, and to prevent the risk of an evil is equally a legal interest, 
whether that risk be greater or smaller. The subsequent heirs of entail 
are nowise obliged to relinquish the absolute security arising from the 
entail, and betake themselves to a reliance on the good faith of the trus- 
ter and his trustees. 

But, besides these objections to the form and procedure in this a.d- 
judication, the necessary and ultimate effect of it, if completed, must 
be contrary to the entail. For the entail provides, that there shall 
be a regular transmission of the proper fee of this estate to a certain 
order of substitutes without interruption. But by this operation a new 
right must be <;reated different from the original fee, and that must 
1)e transmitted through the persons of Messrs Craigie and Home, who 
were not in the line of the entail. It is obvious that the adjudication 
must create a new right, not merely transmit the fee, for the right un- 
der it is not an absolute right at all, but* redeemable on payment of a 
certain sum, which a change in the value of money might bring below 
the value of the estate, , Accordingly this point was distinctly recogniz- 
ed in the case of Hepburn against Scott, 25th July 1781. See observa- 
tions on the bench in ithat cise. In the case of a fee simple, the change 
of right is of no moment, but in the case of an entailed estate it cannot 
be admitted without violating the entail Indeed, if the entailing clauses 
"be inserted in the conveyances of this new right to Su: James Norcliffe 

Innes^ 
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Innes, this will create a new entail altogether, requiring new registration^ 
and exposing the estate to be carried off .while it is unregistered>. Such 
being the effect of this operation, supposing it bona fide carried through 
a subsequent heir of entail, is entitled to object to it on this ground. 

Lastly^ No instance c^n be produced in'which this form was ever ap' 
plied to an entailed estate. , « 

Argument for Messrs Craigie and Home. 

I. The present process is not at all calculated to carry into execution 
any decree appealed from. The interlocutors in question related solely to 
the service, and found ^hat the service might proceed. They are car- 
ried to appeal, and it does not proceed ; so that there is no pretence for 
saying that they are carried into execution. Even though the interlo* 
cutors in the service had been agsdnst Sir James NorcliSe Innes, it would 
not have prevented him from making up a title by another form, to 
which there was no objection. An appeal, or a decree against a claim- 
ant in a competition of creditors who used one form of diligence to 
which there ts objection, would not prevent him from using another 
form to which there is no objection. Massey against Smith, 12th July 
1785. And a competition of rights of succession is just in a similar si- 
tuation. 

II. This process of trust-adjudication, so far from requiring a clear and un« 
disputed right in the person using it, is the ordinary form of making up a 
title in doubtful cases. It is a mode by which the alleged heir merely vests 
in himself the right He truly is entitled to, whatever k may be, leaving 
the nature of it to be. cleared by future discussion, and in which h^ abso- 
lutely avoids all interference with the claims of other people. If it turns 
out that they have a preferable claim to his, this process goes for nothing, 
and can do no harm to any body. If his right turns out preferable, he 
has the advantage of having made up a title without being prevented by 
a claim which turns out to have been ill founded. The power of doing 
this arises from the nature of an adjudication, in which decree is always 
granted pcriculo petentis. -See Stair, b. iii. tit. 2. § 47.. Dictionary, voL 
i. p. 3. Adjudication. ' 

An ordinary adjudication, in short, transfers to the creditor whatever 
right, the debtor has* in him, and no more; and in the same -way an ad- 
judication, on a charge to enter heir, conveys to the creditor whatever 
light the debtor is truly entided to enter to, and.no more. A trust-ad- 
judication, on a charge tp enter, is in the same situation as any other 
adjudication on a charge, and therefore can convey to the trustee, and 
ultimately to the truster, no more than he is really entitled to. When 
-the decree of adjudication is obtained, and when a claim of possession 
is made, then, and not till then, the rights of third ' pardes come into 
question. The only objection to giving decree in this process, if any 
can be admitted, must be, as in other adjudications, the production of 
^n unquestionable title instantly verifyed. , 

This view of a trust-adjudication has uniformly been adopted in our 
Jaw. It is quite a mistake to say, that it is founded on a presumption 
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of service having taken .place, it is founded on the very reverse. See 
Statutes 1540 and 1621. The effeets of it are similar to service in 
givipg ^n active title, but that title is merely tentative, and it does not 
become a passive title till followed by possession, so that it is safe and 
innocent as to all parties concerned. In practice it has on that ac- 
count been resorted to for a long time back as the ordinary title for try- 
ing questions of disputed succession, but it never was identified with 
service, which is a coihplete title at once. Nothing to that effect is tp 
be found in the act of sederunt 1661>, nor in the act of parliament 1695, 
which recognise this form*; and the view that has been given is clearly 
adopted by Bankton, b. 3. tit. 5. § 101. — Erskine, b. 3. tit. 8. § 72. 
; — and in the decisions Hepburn against Scott, 25th July. 1781, and 
Bcveridge against Crawford and Coutts, supra. The observation on the 
bench, in this last case, did not call in question the general doctrine, in 
which the judge who made that observation (Lord Braxfield) concurred 
with the rest of the judges. 

The decision, Gordon against Forbes, in Fountainhall, at the utmost, 
only shews that some evideiKe of the predecessors connection with the 
lands might be required, where there was no notoriety oi^ it ; but here 
there is full notoriety of that fact, wliich is admitted on all hands. At any 
rate this single old decision is of no great authority. 

In this case^ therefore, the adjudication muse proceed, since no un- 
questionable title to the estate of Roxburgh instantly verified is produc- 
ed for any objector. 

III. General Ker has not yet established either that there is an entail 
which operates beyond the sticcession of Sir James Norcliffi? Innes, nor that 
he is himself an heir of entail. But taking these things for granted, the 
entail cannot prevent the trust-adjudication. For the entail never was in- 
tended to prohibit adjudications in trust for making up titles under it. 
The adjudications it prohibits are adjudications " fra the heirs of entail ;" . 
so that even the strict words of it do not apply to trust adjudications. 

It would, in many cases, be of great detriment to heirs of entail to be 
excluded from this mode of making up titles ; and it would be a most 
irrational interpretation of the entail to extend the prohibition against a 
useful mode of carrying its own provisions into execution. 

Even if it had, ex Jigura verborum^ prohibited all adjudications, there 
would have been room for a reasonable interpretation. A similar inter- 
pretation has been adopted in the case of dispositions, which are gener- 
ally prohibited ex Jigura verborum^ and which are yet found not con- 
trary to the entail when granted to the next heir of entail. 

All ideas of danger resulting from this form are erroneous. The ad- 
judication, till infeftment is taken on it, is essentially qualified by the 
backbond, (see Erskine, passage following that quoted by General Ker) 
and a conveyance of it from the trustees to Sir James NprclifFe Ih- 
neft is ready to be signed the moment it is obtained, so that all danger 
from breach pf trust on their part is out of the question. But in all 
events^ their right is essentially qualified by the conditions of the entail, 
which affect the right of succession in Sir James himself, from whom 
their right is derived ; so that if is utterly impossible for them to make 
any use of it that is contrary to the entail. It is equally so for Sir 
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James NorclifFe Innes himself, when the adjudication is conveyed to 
him. If It is said he may take infeftment without inserting the condi* 
tions of the entail, and affect the estate by act 1617, so he might upon 
a special service with just equal facility ; but that is prevental by the 
certainty of losing both the estate and all the advantage of affecting it, 
if such a thing should be attempted. In this case there is an additional 
security ; for the conditions of die entail are to be contained in the con- 
veyance' of the adjudication to Sir James Norcliffe Innes, which they 
need not be in the retour on a special service.^-See Kamea, Vol. L No. 
79 ; — Stewart against Denhoim, 1st February 1726f 

The objections to the effect of the title by trust-adjudication, when com- 
pleted, seem frivolous. The names of the trustees will not be introduced 
into the line of succesdon ; they will appear merely as instruments in 
the ^'investiture of one of the heirs of entail, which can do no harm. 
Nor will any new right be created, or new entail made, but the old right 
under the old entail transmitted. The power of redemption is of no 
moment ; the sum is amply sufficient to prevent redemption ; and, be^des, 
this power is in the heir himself, and can no more invalidate his title 
than the want of a truly onerous consideration, for the trust-bond can 
invalidate It But such objections might equally be made to all trust*^ 
adjudications, and are wholly excluded by our settled practice. 

The case of Noble against Dewar is one instance of a trust-adjudi- 
cation of an entailed estate. The true ground of decision in that case 
was, that a trust^^adjudication was not prohibited by the entail *. But 
at any rate the thing was done. 

The majority of the Court adopted the arguments of the pursuers ; 
and several Judges particularly expressed their opinion, that the adjudi- 
cation must y^^s periculo petentis^ and could be of no prejudice whatever 
to the otber claimants of the estate, or the. heirs of etitail, since it could 
not possibly do more than supply the want of the maxim mortuus sasit 
vlvum^ and transmit to Sir James his right to the estate such as it truly 
was, and wyuid turn out to be, when the truth should be discovered by 
the judgment of the House of Lords, provided he had any right at all ; 
and that, if he truly had no right^this adjudication would go for nothing. 

That even if Sir James Norcliffe Innes should take chiirter and sasin^ 
on the adjudication, that couid make no difference. His title v^ould 
6till be of the same qualified nature, i.f. a mere tentative title; and. this 
qualification would affect all conveyances he could make to third parties 
in any form whatever. 

The minority adopted the arguments of General Ker. 

The Court, by a majority of nine to six, adhered to the .interlocutor 
of the Lord Ordinary. 

A reclaiming petition was afterwards presented for Bellenden Ker, 
who reiterated the arguments that had been used for General Ker; and 
particularly insisted . upon the inconsistency of allowing Sir James Nor- 
cliffe Innes to make up a title in this way, without any determination as 
to the points of right that had been carried, to appeal, when it had 
been found, and was a final interlocutor in the Court of Session, (10th 
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. July ISC'?,) that he could not do it by service till these points were de- 
termined. He maintained tfiat there Vas no conceivable conseqaence of 
allowing the one^ that would not also arise from allowing the odier. 
• The Ourt rcsRised the petition without answers. 

. Lord Ordinary, Glenlee. ' Act. Dean et Craigie. Alt. Oeri et Gillies. 

Ja. Home, W. S. Hotchkis ^ Ihtler, W. S. and Jlea;. Goldie, W. S. Agents. 
Walter, Clerk. ^ . . e 

M. 
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TOPHAM , DAVIES, and MISSES JARRATS, and JOHN WHITE, 

their -Mandatory, 

AaAlNST 

THOMAS HAY MARSHALL. 

Inhibition.— -^« inbibition executed and published at the market-cross 
of the bead burgb wbere t be person inhibited resides ^ is effectual against 
foreigners. 

ON the 2d June 1796, Mr Thomas Hay Marshall raised letters of 
inhibition against Mrs Rose Anderson, his wife, which were duly 
published, and executed against her on the 22d of the same month at the 
market-cross of Perth, the head burgh of the sheriffdom within^ which 
she then, and for many years before and after, resided. Previous to this 
date, a process of divorce had depended between these parties; an aliment 
of L. 100 Sterling had been modified to Mrs Rose Anderson, and she had 
lived in a state of separation from her husband, but the marriage was not 
dissolved by sentence of divorce till thfe year 1804. Thus separated from 
and inhibited by the defender, Mrs Rose Anderson incurred «with the 
pursuers, who were gutters in London, an account amounting to L.30. 
Ss. 6d. commencing in February 1799, terminating in October 1800, 
and contracted when shie resided in London. 

Mrs Rose Anderson, while living in family vrith the defender, had 
been in the custom of employing the pursuers in their Fine of business. 

The defender declined to pay this account ; and the pursuers raised an 
action concluding against him for payment of it. 

The cause was discussed before Lord Meadowbank, Ordinary, who 
called upon the defender to prove, 1//, That intimation bf the inhibition 
and separate aliment of his wife had been naade to the pursuers ; or, 
2^%, That the account was extravagant. But neither of these points 
could be established. 

The 
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The Lord Ordinary pronounced the following interlocutor, 15th Fe- 
bruary 1805: " In respect the inhibition used by the defender was not 
*• executed so as to operate against persons forth of the kingdom, and 
that no proof is offered of special notice having been given to the pur- 
suers not to trust Mrs Marshall, and that the charge of extravagance in 
these articles furnished does not appear to the Ordinary well founded, 
— ^Decerns against the defender for the amount of the account libelled, 
finds expenqes due, and allows an account therefor to be put in ; and 
dispenses with any representation.'*. 
The case came before the Court by petition and answers. 

Argument for the defender. 

The inhibition was regularly published and executed according to the . 
forms prescribed by the law of Scotland. These forms are regulated en- 
tirely by the situation of the inhibited person, and not by the situation of 
those with whom such person may possibly contract, and who therefore 
may eventually be affected by the diligence. If the diligence be regular- 
ly executed against the person inhibited, it must be effectual against the 
whole world. The form of inhibition against a wife is the same with 
that against any other pei^on ; so likewise must be the effect. The act 
of Parliament (1597, Ch. ^68.) which • dictates the-form of executing in- 
hibition, makes no distinction in this respect ; and therein no regard is 
had but to the situation of the person inhibited. To have executed and 
published at the market-cross of Edinburgh, pier and shore of Leith, an 
inhibition against a person residing in Perth, would have been absurd ; 
and, at any rate, would not have more effectually warned foreigners. 
The maxim of law, " Quicunque debet scire condttionem ejus cum -quo 
contrahity is of general application, but more particularly i^gardS' those 
cases wherein parties contract with married women. The . sligl^test en- 
quiry would have satisfied the pursuers that Mrs Rose Anderson lived 
apart from her husband, was inhibited by him^ and had a separate ali- 
ment. The law applicable to this case is accurately stated in an early de- 
cision (Cth July 1677, Allan against the Earl and Countess of Southesk, 
^fair.) On the supposition that an inhibition duly executed and pub- 
lished, according -to Scotch forms, is insufficient, there would be no other 
remedy but to follow the party inhibited wherever caprice might lead 
him, and there to take the steps dictated by the peculiar laws of his ca- 
sual residence ; such a proceeding, it isj^elieved, is npt required by the 
jurisprudence of any independent state where law is a science. 

Argument for the pursuers. 

J. Inhibition is directed not only against the party who is the object 
of it, but also the lieges in general. In the present case, Mrs Rose An- 
derson is inhibited from delapidating her liusband's effects; but| secondly, 
the lieges in general are inhibited from dealing with her to her husband^s 
prejudice,; and it is by the prohibition against themselves only that they 
are barred. The execution and publication at the market <ross .of Perth 
might be sufficient against the Scotch lieges ; but to render the diligence 

effectual 
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effectual against foreigners, that publication, at least, ought to have been 
made, which the law requires as equivalent to intimation against natives 
being without the territory of Scotland. This kind of diligence is sub- 
jected to the utmost strictness of interpretation ; because, whatever the 
presumption of law may be, it is necessarily unknpwn to many who, 
optima Jide^ may contract with the person against whom it is used.-— 
26th Feb. 1695, Fountainball, vol. i. p. 673. Watson against Baird. — 
2d Dec. 1748, Kilkerran, Inhibition, No. 10. 

But, farther, the diligence of inhibition can have no operation beyond 
the territory of Scotland. Thus, as an inhibition directed against a per- 
son in Scotland to prevent the alienation of his heritage, jcould not pre^ 
vent him from disposing of an estate situated in EngUoid ; on the same. 
ground, an inhibition executed for the purpose of preventing the disposal 
of personal effects, and the contraction of personal debts, ought to have 
no effect in a foreign territory- / No' diligence, writ, or decree, is effec« 
tual, unless it is executed according to the forms of the country within 
which it is to have operation. Voet, b. 42. tit. I. ^39. See likewise 
b. 23. tit. 2. § 60. 

IL During the subsistence of the marriage, and while the parties lived 
together, the pursuers had been employed by Mrs Anderson. To their 
accounts the defender had never objected, and they had been regularly 
paid. The defender was therefore bound to have intimated to them his 
altered situation, and that he no longer was liable- for his wife's debt. 
Besides, at the date of this account, the marriage was not dissolved ; and 
Mrs Anderson was entitled to contract such debts as were necessary and 
suitable to her situation. Grant against Sit William Jardine, 23d June 
1796. , 

The Q)urt differed in opinion from the Lord Ordinary. 

It was observed, that every one is bound to enquire and satisfy him- 
self with regard to the condition of the person with whom he contracts ; 
and if he fails in this, he must suffer the' penalty of his own credulity. 
The party with whom the pursuer contracted was a native of Scotland, 
and her status was determined by the laws of diat country. In the exe- 
cution and publication of the diligence of inhibition, regard is only had 
to the domicile of the^ person who is the object of it;; and in the.present 
case, the diligence, being regular according to the law of Scotland, must 
be effectual against all mankind. . 

The following interlocutor was pronounced (llth Dec 1807.) 

^ Find the inhibition a valid and subsisting diligence ; and therefore 

^ alter the interlocutor reclaimed against, and assoilzie the defender from 

^^ the conclusions of the UbeL" 



And oh advising a petition, without answers, the Lords adhered, 26th 
January 1808. 



Lord Ordinary, Meadimbatik, Act. Ja. Fergusson. 

John Whjfie and Jama Frasery W. S. Agents. 



Alt. Adam GiUiet. 
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ALEXANDER CRAIG, Deacon, and JOHN ARMOUR, seii. Collector 

of the Coiporation of Tailors in Glasgow, 



AGAINST 

ROBERT FORRESTER Merchant in Glasgow. 

' I 

t 

Burgh Royal, — Exclusive PRivtLEOB.— -^/^r/©», not free of the 
Tailor crafty may seliy in a shop within hurgb^ clothes made by freemen 
tailors^ and niay take commissions to get clothes so made. 

THE Incorporation of Tailors in Glasgow hav^^ by charters, an ex- 
clusive privilege of ** brucking and using the liberty <>f thdr craft 
** within that town." Robert Forrester, who wa« net a firman of that 
craft, set up in the town what is called a slop shop,i>f man i&ercers shop^ 
at which he sold cloathes ready made, and cloth, which he also^ if re- 
quired by hi^ customers, got made up into cloathes, and delivered in 
that state, receiving the price both of the cloth and making. All these 
cloathes were made within the burgh, by freemen tfidlors, whom For- 
rester employed for that purpose. 

The Incorporation of Tailors brbught an action agiunst him before 
the Magistrates of Glasgow, to have him prohibited from doing this. 
Forrester admitted these &cts j and as the pursuers did not chuse to 
undertake a proof of any others, the Magistrates on the above case as^ 
soilzied the defender. 

The cause was carried to the Court of Session by advocation. The; 
Lord Ordinary reported it on informations^ (6th Dec 1807*) 

. Argument for pursuers. 

• 

The practice of this defender jjutis into the hands of a person, who is 
not a freeman, a part 'of the tailor craft, to wit, the furnishing of custo^ 
mers. It converts the freemen tailors. into mere journeymen under him. 
They are paid indeed by the piece ; but that makes no difference. Ail 
the stock is his : all the customers are his. He receives the commissions 
for cloathes, and the price of making them, and pays over to the work- 
men he employs a smaller sum, which is just wages. It will be observ- 
ed, that, by this practice, tHese workmen of the defender, being fueemen, 
may have unfree journeymen under them, L e. nominally so, but in 
truth under Forrester, wh6 thus only pays one workman by the hands 
of another ; so that, by having a few freemen under him, he may keep 
as great a number of unfree journeymen as he pleases; and all this 
within burgh. In short, l>e is to all intents and purposes a master tailor 

of 
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, of Glasgow ; and if this is allowed there will soon be no others in that 

tOWIlf 

This is not only an encroachment on the. privilege of the incorporated 
craft, but it is supported entirely by inducing the members of the incor- 
poration to violate their duty and their corporation oath, which binds 
them not to pack of peel with unfreemen ; and in (his particular case, 
by its express words, the oath binds them, •* that they shall not any>yise 
^ be concerned, direcdy or indu-ectly, with any person whomsoever, 
^* in any branch or part of the trade, until he be first entered and ad-* 
^ mitted a freemdn th^eo£'* These fireemen, most assuredly, who en- 
able Forrester to take the full capacity of a master tailor, do violate this 
oatlu 

The defender cannot, therefore, be allowed to carry on business, by 
Isolating the privilege of the pursuers himself, and by inciting others to 
a breach of ^ith. 

The doctrine here pleaded was sanctioned by the Court in the case of 
the Corporation of Hammermen of Glasgow against Dunlop, J 8th Feb. 
1757, and that of the Cordiners of Glasgow, there mentioned To the 
same effect was the case of the Bakers lof Edinburgh against Dowie^ 
4th Dec 17.83. 

Argument for defender. 

The defender never does make any cloathcs, nor has he any share 
whatever in the profit of making cloathes ; on the contrary, he employs 
to make them the pursuers themselves, freemen tailors, to whom he pays 
the fiill profit of their craft, just as any other customer does. The de- 
fender is the pursuers customer^ for he employs them to make cloathes 
which he sells. This is equally the case whether the defender has the; 
cloathes ready in his shop, or agrees to get them manufactured of such 
doth as his customers choose. In both cases they are manufactured by 
the pursuers themselves, and only sold, when made, by the deftoder. 

But the selling of goods made by freemen is not part of the tailor 
craft, nor part of any incorporated trade, so as to be matter of exclusive 
privilege. It would be inexpedient in the highest degree to prohibit 
people from selling goods in the very place where they bought them ; 
and there is no decision wluch supports any exclusive right to such an 
effect. T^ose quoted by the pursuers do not ; for in all these cases the 
unfreeman shared the profits of makings and did not coptine himself to 
silling. On the other hand, the doctrine of the defender is supported 
by the case of the Wrights of Glasgow against Nosse, 8th March 1765, 
and that of the Goldsmiths of Edinburgh against Cunningham, 2d 
March 1802, where it was taken for granted by the Court, as quite clear, 
that an unfi'eeman might sell jewellery, ii he employed freemen jewellers 
to make it. 

As to the second argument of the pursuers, it depends on the first ; 
For if the defender does not exercise the tailor craft belonging to tlie 
pursuers, neither do the freemen he employs pack and peel with him, or 
violate their oaths. 

The 
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. The G>urt adopted the ai^gument of the defender, aad regarded it as 
a clear qise. And accordingly, thdr interlocutor, on advising the infor- 
mations, 6th Dec 1807, was, ^ Remit to the Magistrates in common 
« form/' 

The pursuers reclaimed ; ^and their, petition was refused, 'without an-^ 
swers, 26th January 180& 
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WILLIAM FORBES, Esq. of Callendcr, 



AGAINST 



The TRUSTEES of the EARL of GALLOWAY. 



31 dULcujiiO^ 



SOLIDUM ET PRO ^Ki:K.^^^QLKr}%ir—Ctrcumstances in which the non^ 
acceptance of a sine qua non did not render ineffectual the nomination 
of executors. 

ON the Sd July 1804, the Earl of Galloway executed a trust-<leed, 
wherein he ** Gives, grants, and dispones to, and in favour of the 
said Ann, Countess of Galloway, my beloved wife, the Right Honour- 
able Sir Archibald Macdonald, Lord Chief Baron of his Majesty's Court 
of Exchequer in England ; the Honourable Sir William Honyman, one 
^^ of the Senators of the College of Justice, and others, or to such of 
^ them as shall accept of the present trust, or the survivors or survivor of 
*^ them, and such other person or persons as they or the survivors or sur- 
^ vivor of them shall assume.** 

By a subsequent clause the trustees are authorised to sell certain parts 
of the trust-estates for the discharge of debts, to borrow money, grant 
securities, and let leases. After prescribing the order in wliich the landa 
shall be sold, the deed grants power to the trustees ^ to noftiinate and ap« 
point, by a writing under their hands, any person or persons whom 
they shall judge fit to be trustee or trustees, for the purposes herein 
^( mentioned, along with them, or after their decease.'* 

It 
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It ihen proceeds, " I do also hereby declare, that the majority of my 
" said trustees, whether named in this deed afterwards to be executed by 
^* me, or to be assumed into the management of this trust, in virtue of 
•* the pd^crs above granted, and who shall accq^t as trustees, shall be a 
** quorum ; providing always that the said Anne, Countess of Galloway, 
" my beloved wife, shall be one of the said quorum, and sine qud' non : 
^ And also declaring that in case none of my said trustees other than the 
*' said Ann, Countess of Galloway, my beloved wife, shall accept of this 
*^ trust, br, if after her death, there shall be only one accepting trustee, or 
" the number of my md trustees shall be reduced to lonc, she the said 
*' Anne, Countess of Galloway, during her fife^ and -such single trustee 
" after her death, shall have full power to act as a quorum ; and that every 
^^ act and deed done by such quorum shall be equally valid and effectual 
** as if done by my said whole trustees. And fiirther I do hereby no- 
" minate and appoint the said Arm, Countess of Galloway, and the other 

trustees before named, and the acceptors or acceptor, and the survivors 

or survivor of them, and such other person or persons as may, in vir- 
^* tue of the powers hereby conferred upqn them, be assumed by them 
** into this trust, or who ro^y, hereafter be appointed by me in manner 
*• foresaid, and their quorum, to be ray sole executors and intromitters 
" with my.wh9Je mpvi^kle.and personal estate and effects,'' &c. 

In the clause in the deed containing the obligation upon the Earl and 
his heirs to infeft the tfiistfeesj the procuratory of resignation, ^nd precept 
of sasine, the grantees are described as " the said Countess of Galloway, 
** Sir Archibald Macdonald, Sir William Honyman," &c. ; — " And the 
** acceptor or acceptors, survivors or survivor of them, and to such other 
** person or persons as they may assume into this trust, or as I may af- 
/^ terwards appoint by a writing under my hdnd." 

The Earl of Calloway having died, four erf the trustees nominated in 
this deed accepted, but the Coutitess of Galloway did not accept. 

On the 5th April 1 807, certain parts of the trust-estate were brought to 
public sale ; and *Mr Forbes ofCallfender was a purchaser to a considerable 
amount. ' \, 

A disposition was made out in nameof the four accepting trustees, con- 
taining the concurrence and consent^of {fie present Earl of Galloway^ and 
of the Countciss Dowager, and paynient''of the price was demanded. 

Mr Forbes, in a bill of suspension, maintained, that the proferred dis- 
position was not a regular, sufficient, and unchallengeable title, and that he 
was not boiihd to accept of it. That by the conception of the trust-deed, 
the Countess Dowager was an indispensible member of the quorum, was 
a sine qua non^ without who^e concurrence as a trustee, the other members 
of the trust ^could not validly act. That her non-acceptance sopited the 
nomination, and some Other mode must be adopted of investing the sus- 
pender with a sufficient title. 

The Lord Ordinary reported the case to the Court ; and, by their di- 
rection, 12th December 1807, refused the bill. 

The Court were* of opinion that if the Countess Dowager had accept- 
ed, her consent, as sine qua nan^ would have been necessary to validate 

Z all 



92 DECISIONS OF THE Na XXVU. 

\ 

m 

all the proceedings under the trust-deed ; but by the terms and oonc^^ 
tion of the deed, it did not appear to have been the intention of the grant- 
er that her non-acceptance should dissolve che trust ; and even if it had, 
the title would then have been in the present Earl, who concurs in the 
sale; 

X 

On advising a petition and answers, (2d February 1808), the Lords 
adhered. 

Lord Ordinary, Hermand. Act. ITumds J^amsofu Ah. Advocate. 

Jo. Smiih, jun. W. S. and 22. AfUmn^ W. S. Agents. P. Qerk. 

J.W. 
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(TEIND COURT.) . 

MINISTER OF PRI^STONKIRK, and the Procurator 

for the Church of ScoTLANb, 

AGAINST 

The earl OF WEMYSS.. 

Stipend. — Stipfnds of Ministers may be augmented by the present Court 

ofTeinds^ though augmented by it before *. 

N the year 1793, the Minister of Prestonkirk Raised a process of aug- 
mentation, and obtained an augmentation of his stipend accordingly. 
In the year 1806, he brought a second process, demanding another 
augmentation. The Earl of Wemyss, being one of the heritors of the pa- 
rish, opposed this demand ; and pleaded that the present Court of Teinds, 
haying already granted an augmentation to this living, had no power to 
grant another. ' 

Thfe point was afgued first in presence, and afterwards in memo- 
rials. 

/ 
Argument for pursuersj-^kx. the tinie of the Reformation, the teinds 

were the property of the church. Theyi were possessed by ecclesiastics 
of different kinds ; but the clergy having the actual cure of souls had al- 
ways a super-eminent right, to a suflSlcient maintenance at least, out of • 
the teinds of the parishes in which they served. To this extent, the rule, 
decimae debentur parocbo^ was the law of Scotland. 

As the Reformation was not' an abolition of all national establishment 
of religion, and as the establishment of the parish clergy in particidar 

was 

* See now on this subject, Act 48. Geo. I)!, ch; 138. 
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was in no degree superseded or diminished by' it, the claim of this part 
of the church to a suflBcient provision out of the teinds only became 
stronger, when the other ecclesiastical institutions, to which they had 
been appropriated, were abolished. The reformed clergy, indeed, claimed 
the full property of the teinds, — Spottiswoode's History, p. 150 and 199. 
and the justice of their claim was admitted by Parliament in act 1567, q. 
10. which calls the teinds ** the proper patrimonie "of the church. 

Notwithstanding this, the teinds, in various ways, came almost wholly 
into the hands of laymen ; but all the grants by TVhich they were con- 
veyed were under burden of giving a sufficient maintenance to the clergy ' 
of the parishes from which they were drawn ; and the existence of this 
burden on the property of teinds, independently of all express stipulation, 
and in whomsoever that property might be vested, has always been uni- 
versally acknowledged by all our writers on the subject — Stair, b. ii. 
tit 8. § 21. — Erskine, b, iu tit. 10, § 10. — It never was imagined that the 
deigy of Scotland were to be maintained from any other fund. 

Tne lay possessors of teinds having, however, neglected to provide 
sufficiently for the clergy, after some ineffectual regulations, act 1617, 
c. 3. was passed, estabhshing a commission, with power to fix the precise 
stipend which the minister of each parish should receive from the pos- 
sessors of the teinds. By this act, a maximum of stipend was fixed ; and 
a. legislative promise was given, that no augmentation of the stipends so 
fixed ever should be demanded. This commission 1617, was appoint- 
ed to last only till Lammas 1618. Act 1621, c. 5. renewed the pro- 
vision of act 1617, by appointing a similar commission for the Same pur- 
poses, with the same powers, and for the term of one year. 

But by the proceedings of Charles the First, in relation to teinds, the 
submissions that were madfe by the tieind-holders, the decreets-arbitral on 
those submissions, and the acts of . Parliament by which the decreets were 
ratified, the provisions in favour of the teindrholders were completely 
done away, and the general right of the clergy to a sufficient maintenance 
out of the teinds ' revived. A new commission was appointed by act 
1633, c. 19. to continue, not for a limited .period, but during the King's 
pleasure. It was empowered to fi* sufficient stipends, without any maxi- 
mum, and no provision was made against future augmentations. This act, 
too, mentions the right of ministers, though not titulars, to reduce collu- 
sive valuations of teinds, which could only rest upon the interest they?;had 
from the chance of future augmentations. It ordains the tythes to be sold 
for nine years purchase, which was faf below their value if they had not 
been liable to the burden of future augmentations- — Erskine, b. ii- tit, 10. 

§52- ... .. 

This commission 1633, without being recalled, was succeeded by an- 
other constituted and renewed by acts during the usurpation, ( 1 5th Nov. 
1641, 24th July 1644, 24th March 1647). These acts were rescinded, 
but the proceedings of the commission that acted under them were 
ratified by act 1661, c. 61. 

This aqt appointed a new commission in terms similar to those of act 
1633, to which it refers. It particularly empowers the commission " to 
appoint constant and local stipends (i. e. in opposition to arbitrary al- 
lowances) and grant augmentations ;* and it contains no limitation 
either as to the amount or number of theSe augmentations. This act, 

too, 
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too, allows the titular to allocate the whole stipend upon the teinds of 
any one heritor, which shews that the teinds were never meant to be 
given to the heritors as an absolute property, liable only to a definite 
burden ; for such a right in the heritors would never have been left sub- 
ject to be destroyed at the titular's pleasure. This commission was 
appointed to continue till disch^crged by the King. 

Without any prior discharge of it, a new coi^missioUi in similar terms, 
was appointed by act 1663, ch. 28. and another commission in the same 
way by act 1672, ch. 15. This act empowers the commission to mo- 
dify stipends, *^ where ministers are not already suflSciently provided,'* 
without any other lijmitation. It empowers them also to give proroga- 
tions of tacks of tdnds *^ for all augioentarions granted since 1630 ;" from 
which it is evident, that the commission 1633, and all the subsequent 
ones, had the power of granting augmentations. 

Commissions ih similar terms were constituted by acts 1685, ch. 28. 
1686, ch. 22; and by act 1690, ch. 30. which was renewed by act 
1693, ch. 23. atid continued till the Union, and the act 1707, ch. 9. 

From the year 1633, then, down to the year 1707, there was a per- 
petual succession of commissions, all having the po^irar of augmentation, 
and: without any appearance of restriction, ektept wh^e the ^ministiir 
Was already suflSciently provided. They seem, in shorty to Have been a 
succession of courts for the purpose of enforcing, whenever : it 'became 
necessary, the general right of the clergy to' a sufficient maiciteoance out 
of the teinds. 

The act 1707, ch. 9. bestowed this jurisdiction on the Court of 
Session. . . . , . 

It is. admitted, that by this act the Court of Session hasraU.thepnwers^ 
contained in acts 1633, 1690, and 1693; ih short' all the powers held by ' 
any of the former commissions ; and on that ground alone they have 
power to grant augmentations wherever the minisler is not:£rtrMdy sdffi^ 
ciently provided. \ , \ • 

But, secondly, this act gives them jurisdiction iFiiall things^ that wece 
referred to former commissions, " as fully* and freel)^ rn ail respects as in 
" other civil causes ;'* that is to say, it comihits the perpetual right of the 
clergy to a sufficient maintenanGC out of the teinds,- 16 the perpetual juria^ 
diction of the Court of Sesstofi, in the same way as all "other rights ^ are 
committed to that jurisdiction. From this it follows, of. necessity, that 
the Court must enforce thai right by judgements repeated from time^to 
time, as the variation of circumstances requires; that is„ it 'must give 
augmentations of stipend, whenever they are necessary,* for ^a istifficient 
maintenance to the clergy. 

Though it could be supposed, therefore, that each of the preceding 
commissrons, or even all of them together, had power only to give single 
augmentation, that is, a single judgement upon this right of maintenance^ 
yet that circumstance could riot limit the jurisdiction of the Court of 
Session in regard to it, or prevent them from giving repeated augmenta^ 
tions.' 

Accordingly, it is admittedj that from the passing of this act 170'7, the 
Gourt of Session has always granted augmentations of stipends which 
were not sufficient, though they had beon augmented by former com- 

/ ^ missions. 
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missions. Yet there is no authority for doing this that does not equally 
apply to stipends forrterly augmented by the Court itself, provided they 
are not .sufficient for the proper maintenance of the minister. 

For a long time, however, there was no such change, in the circum- 
stances of the country, as made it necessary to re-augment stipends al- 
ready augmented by this Court ; and when this necessity at last Came, a 
sort of rule of Court had been adopted against it. But this was founded 
either on some erroneous notion of res judictita^ or on some idea of ex- 
pediency, whick had no foundation in law or in truth. 

To this rule, however, the Court adhered in the case of Kirkden, 
4th August 1779, but the decision was reversed by. the House of 
Lords, 8th July 1784. The very form of this reversal, which was 
quite simple and general, shews that it was upon the general point. 
This is proved by a letter of Mr Spottiswoode, solicitor for the church, 
and by notes of the Lord Chancellor's speech, which were taken by 
Mr John Russell writer to the signet *, and coincide in substance witlx 
notes of the same speech taken by one of the counsel for the heritors. 
It sufficiently appears, indeed, from the report of this case given by the 
Collector of Decisions to the Faculty at the time. Fac. ColL vol. ix. ap- 
pendix, p. 3. This judgment was followed (according to the report of 

«< Dear Sir, Lmdtm^ Bth July 1784. 

^ I wrote you on Tuesdiay last. Yesterday the Advocate and Mr Erskine ^ere 
<c heard for the respondents, and this day Mr Macdonald replied ; after which the Chan^ 
** cellor, in a speech of considerable length, was pleased to Reverse the int;erlocutors of 
« th^ Court of Session, which found the pursuer barred from insisting in this actibn by 
«< the decree of 'augmentation 1716; and he remitted the cause^ mth directions to the 
<« Court to proceed upon the merits. He said, there was nothing in the acts or expe» 
*' diencCf that ought to make such a rule so *st?'ict as to prevent them to look into any case ; 
<^ yet tluit, in nineteen out of twenty cases, it would be found discretion to follow such a 
<< rule : That if repeated applications should be made to the Court for r^^ugmentations, 
<< and if, after looking into all sj^ial circumstances, the Court thought no augmentation 
<< should be granted, mey had it in their power to punish such wanton applications, by in- 
<< flicting ftiU costs : That, in the present case, he could not say whether or not an aug« 
<( mentation should be allowed i bid he saw no rule in law to prevent the Court Jrom exor^ 
<« mining t)ie merits of the cause* I will send you the judgment to-morrow. Mr J. Rus- 
« sel, writer to the signet, attended the pleadings, and took notes of the Chancellor's 
« speech, and can give you particular information when he returns. I am/' &c. 

Follows a Copy of the Notes, taken by Mr Russell, — in the House of Lords, Sth July 

ns^i-^-Miligan versus tVedderbum, 

Ijord Chancellor. — This case has been argued upon an extensive ground, more exten* 
sive indeed than was necessary, and upon a ground which had properly no relation to the 
question. It is not now before us what provision the clergy should have \ but the case 
before us is to be determined on the bw. The question is, Whether, by the law of Scot- 
land, the decree should'be affirmed ? To understand the question, it is necessary to con- 
strue the decree. The ratio given, is, that it is incompetent to enter into the considera- 
tion of a summons of this kind, if, since 1707, a decree his been pronounced by the 
Court, giving an augmentation. We are, therefore, to consider. Whether, by the law, 
there is that sort of bar, by which the Court are prevented firom entering upon the merits, 
not whether, upon the merits, the living would be augmented ; whether it is enough to 
say, there has been such a decree, not whether there is much of sound discretion in the 
rule ; not whether it may be proper, in nineteen out of twenty cases ; but whether not 
one of the twenty cases shall be looked into ? If this is the law of the land, it must be 
good \ but if only a principle of discretion, the discretion erected into a rule is inept, unless 
the law has ftimished t^at rule. 

The history of the tithes has been enter^ into only for the purpose of giving a general 
idea of the situation of the clergy, and of the constitution of the Court. The tithes were 
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the teind -clerk) by about twenty cases of second augmentation of stipends 
before augmented in this Court. The point was notwithstanding again ' 
disputed in the case of Tlngwall, 4th July 1787, in wjiich the argument 

was 



originally part of the patrimony of the Church : had they continued so without additions 
more corrupt, they might have been considered as the Jus divinum of thexlergy, and be- 
ing made part of the law of the land, that right must have been recognized ; but this right 
was shaken by going into abuse. The reformation in Scotland' was too severe. The ri^ts 
of the Church were considered as a wen which it was necessary to cut off. All ecclesiasti- 
cal preferments were cut down % and being considered as belonging^, to no person, they 
were given to the King. The greatest part of these were annexed to benefices. There 
never can be a solid establishment without attention to the parochial clergy. All prefer- 
ments d.bove them is for good discipline and order. In Scotla];ui, all the livings of the 
parochial clergy had gone into the hands of their superiors. 

On the revolution which took place in ecclesiastical establishments, the great men ob- 
tained the estates taken from the Church. The clergy in Scotland were left perfectly 
destitute. The first provision made for them was SOO merks for each benefice ; and it is 
to be observed, that the statute giving them that provision calls it a temporary provision, 
until the teinds can be restored. They never were restored ; and the reformed Church of 
Scotland remained in a very sad «tate. 

The first statute 1617, raises the provision from 300 to 500 merks, and fixes the maxi' 
In 1621, another commission was named^ with an authority to augment the 



tntiM* 



chi^rches. Both these commissions were only temporary ; it was wise, therefore, to con- 
fine them to augment churches not before provided. If the law had continued in the 
same form, I would have acceded to the whole argument of the respondents. In 1683^ 
the Legislature encreased the i^^e at which they were to be augmented. The Court of 
Session,.in interpreting this statute, have thought themselves at liberty to extend the maxi- 
munif because, in the vrords of Erskine, " the general intent," &c. . 

Tithes given to bishops, to hospitals, and other corporations, the one mensal, tiie other 
common tithes. A doubt entertained, whether the Court could exercise their authority 
on these ; birt these were also considered to be within the reason of the statute. 

A variety of commissions were ^erwards granted j these vary ih an important phrase^ 
having power to augment all parishes where there is hot a sufiicient provision ; a question, 
whether confined to those not augmented before j never was there such a tortiure of ixx-r 
terpretation. The reference to former commissions is only as to the mode of proceeding i 
the statute 1690 seems to recognize rather than give the power of revision. 

It is said by the respondents, that from 1633 to 1707, it was. impossible to reform the 
juds of former commissions or their own. If this was so, and they could not revise, why 
should the perpetual commission in 1707 revise the decrees of former commissions ? This 
being the state of the case, it is abundantly clear, that the acts confer the authority of re- 
vbi^n, and that they have neither, in defining the powers of these commissions, or in any 
part of them, cheated this species of bar to amy action. 

In all these acts, a number of other authorities are given. Valuations and sales of teinds, 
as far back as 1633 ; it was the intention of the Legislature to give to heritors the oc- 
cupation of jthehr own teind<s ; it was then thought proper to fi?t the teinds at one-fifth of 
the rent. In the 1690, teinds, not in the purview of the old statute, were also fixed, and 
nine and ten years purchase were the rules then ascertcnhed for the dififerent species of 
, teinds, apparently because an absolute estate in the tithes was not given; but they are al- 
ways to be subject to a competent provision for ministers. 

The law therefore is, that the Court are to review decrees upon the actual situation of 
the parish. In none of these books is there the smallest trace of this rule ; and when Lord 
Advocate says, the Court are in the daily practice of it, he must mean that it is an idea al- 
ways afloat in the minds of the Judges. 

It has been argued by the respondents^ that if this judgment- is to be reversed, it ought 
to be upon the special circumstances of the case ; but this cannot be done. At the same 
time, were the arguments used by the appellant on the general situation of the clergy to 
piass without notice, it might be productive of worse consequences than the respondents 
are afraid may arise from determining the general point. 

* ' * . • ^ I 
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was by joint agreement confined to the general point. The Court again 
adhered to their rule, and the House of Lords again reversed the decision. 
There can be ao doubt this reversal was on the general point. The spe- 
cial 



I am perfectly clear, it is competent to ^ appeal from time to time to the Court ; but it 
is impossible that frivolous and vexatious appeals can be made with impunity 5 the Court 
can award full costs. If appeals are made here, the House always provide the means to 
make costs effectual where appeals are frivolous ; and the recognisance centered, is twice 
the yearly value of almost any livings in Scotland. I think the Court must, with discre- 
tion, go beyond the maximum^ but that is not before us. 

Much has been said of the policy of a prdper provision for the clergy. A state has no 
business with religion^ as religion, but merely as a political establishment! Were I speak- 
ing here as a legislator, I would say, that the well-being of Scotland was deeply concern- 
ed in making a more liberal provision for the clergy. I would have hiigher promotion, 

lugher hopes, — and greater preferment. It is that alone can keep the clergy in a situation 
to be of use to religion* For he must be a wretch, indeed, whose hopes are bounded by 
the scanty preferment of that country. But in a judicial line, it is impossible to extend the 
policy. . - 

This case is far fir<Hn reaching the maximum. It was the minimum in 1716. But the 
drcumstances are not before the Court of S^sion, nor what changes may have happened 
to authorise an augmentation now. I think his having got one, then, may be a bar to his 
receiving one now ; but I cannot affirm a judgment which says, I shall not enter into the 
consideration of the case. Another question has here been stated, whether it was aug- 
mented to the minimvm* I don't know why the communion-elements should be laid up- 
on the teinds. The commmiion-money is not affected hjmnj of the statutes. Suppose 
that fifty merks sufficient in 1716, rum constat ^ that, tlu)ugh enough then, it is so now. 
It is expensive in Scotland ; I wish it was less so, that it might be more frequently ad- 
ministered. But who shall say at what the communion-elements were rated. AU the in- 
stances prove there is no limitation, consequently they should have looked into it. 

It appears to me> great inconvenience must arise in allocating whe^e victual given by 
the Court, though none paid as tithe. The stipend said that it could noway exceed the 
tithe i in this way it may. If the tithe 800 merks, the stipend fodr chalders victual^ 
and 100 merks, the value must dearly exceed the tithe. 

The Court have no reason in expediency, or authority in law, to say they will not look 
into it. I therefore move your Lordships to reverse the two interlocutors complained of> 
and to remit to the Court to proceed oti the merits. 

Notes of the Lord ChanceUm^s Speech in Hirkden Case, — by Counsel Jbr Heritors*^ 

Lord .Chancellor. — ^It is not before us at present what provision the wisdom of th^ 
Legislature should make, but what the law is. The first thing necessary is to construe 
the decree. If sense of decree is, that the Court is barred by a rule laid down by the 
Court itself, such rule is inept if not founded in law. Scotland went to extreme at the 
Reformation. Parochial clergy, the first o))ject of an ecclesiastical establishment, — paro- 
chial clergy in Scotland w'iis left destitute. True patrimony of .oburch never Was restor- 
ed. His Lordship then traced the commissioners commissions ; went above the mini" 
mwfi upon general intent of Legislature to give the ministers a sufficient maintenance, 
extended ta mensal churches j upoil sagne principle, reference to rules in former acts 
cannot cut down the authority itself, l^ermanent commission in 1 707 would not have 
authorised Court to rectify former decrees, if this argument were good. Valuation of 
tithes fixed at one-fifth of rent at that time, then sale confined to nine and six years 
purchase on account of burdens. ' No trace of this rule in law-books. It is an idea of 
discretion alone. The idea of reversing upon specialties alone, at first sight appeared 
wise, but upon consideration perhaps it would raise more doubts^ and occasion more dis- 
peace and uncertainty. If frivolous suit brought, costs are the remedy. No danger of 
vexation. Circumstances must be special to adi;pit of demand for augmentation beyond 
legal rale. ^ If question were before me as a legislator, would think well-being of Scot- 
land deeply concerned in giving higher establishment and more elevated situations to 
clergy ; but in judicial capacity^ will not extend. Do not know whether this minister 
should be augmented or not. See no reason why he should be augmented. Rather 
suppose that he ought not \ but still question is, Whether decree 1716 a legal bar ? be- 
sides 
. * lie means to apply to the Court of Sc>sion for an augmentation. - 
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da) circumstance mentioned in the judgment of reversal, as well as the 
remit contained in that judgment, relate entirely to the merits of the claim 
for augmentation, not to the question of jurisdiction. They are of such 
a nature, that they could have no influeqce on the question of jurisdic* 
tion. 

Accordingly when the cause came back to this Court, the interlocutor 
applying the judgment, was, ^ That the said Lords Commissioner^, in 
" obedience to the above judgment, do het^j reverse the interlocutors 
complained of in the said appeal ; and after hearing counsel as well for 
the minister and procurator for the church, as lot the heritors of the 
^*. said united parish, upon the import and d9[ect of the said judgment 
and remit, they find, that in this case it is competent to the minister to 
insist in bis process of augmentation^ modification^ and locality^ against 
the heritors of the said united parish y notwithstanding the decree aug-^ 
menting the stipend in the year 1772 ; reserving to both parties to be 
heard in said process^ upon the several circumstances taken notice of 
in the above judgment, and without [H'ejudice to any other plea or ar- 
gument which either of them may adduce," And though a petition 
was given in against this interlocutor, on the ground that the point, of 
jurisdiction was left open by the House of Lords, yet the Court adhered 
to it on the 25th November 1789. On this occasion, the notes of the 
Lord President Miller which appear on his session papers, are in^ these 
words : " Question about augmentation. Whether decree since Union, 
« a barf 25th November 1789, Found no bar'' 

If this interlocutor had given a wrong interpretation of the judgment 
of the House of Lords, it could easily have been rectified by another ap- 
peal, for the same Lord Chancellor continued sitting, but no such appeal 
was taken. Since that time there has beei;i without interruption to this 
date of this case, a stream of second augmentations by this Court, affect- 
ing the stipends of a very large proportion of the clergy of Scotland. By 
this long course of practice, the point must now be regarded as shut, 
whatever had been the merits of the original question. Not to mention 
the infinite confusion it must occasion at present, the overturning of such 
a practice must render all law uncertain. 

Argument of the defenders. ^ 

' . .. 

It is true that the Roman Catholic church, by superstitious pretences 

and arts, had got possession not only of the teind^, but of one fourth of 
the lands of Scodand. It is true, also, that when that church was abo- 
lished in this country, the* reformed teachers made a claim to its whole 
possessions. But this claim was utterly rejected by the nation. It never 
was admitted as in itself legal to any extent, by any Statute or decision 
whatever. It was recognized merely in the view of morality or expe- 
dience 



' sides, non constat f that communion-elements may sot have required more than ^o merks, 
or that they should not be increased. No reason either in law or expediency, why they. 
should find themselves barred ffom looking into case •, but when they have done so, will 
ju Jge according to circumstances, jReverse. ^ ^ . 
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dience, and a legal sanction given to it, to a certain extent, by express act 
of Parliament Beyond this it neither has, nor ever had, any existence in 
law. The way- in which this right was given to the refdrmed clergy, was 
first by giving them a certain share in the greater benefices, which did 
not consist wholly of teinds, (see act 1567, ch. 10.) and the endre posses- 
sion of the smaller benefices, (see act 1 572, ch. 52,) and atfterwards by ap- 
pointing commissioners to modify stipends to them oiit of the teinds. 

The first commission of this.kind was that appointed by act 1617, and 
renewed by act 1621* This commission was evidently intended to fix 
these stipends once for all at a low rate ; and a legislative proniise was 
given to the teind-holders, that nothing more should ever be demanded 
of them. But this promise was disregarded by Charles I. and his Parlia- 
ment, who, after a variety of proceedings, instituted a new commission by 
act 1633, of which the object, so far as related to the clergy, was to fix 
their stipends at a higher rate. A higher minimum accordingly is ap- 
pointed by it; the maximum is taken away ; and power is given to fix the 
stipends of all ministers at this higher rate. But these larger stipends 
were to be fixed by this commission just in the same way as the smaller 
were to be fixed by the commission 1617, that is, once for all. The at^ 
tempt to bind the Legislature, to be sure, was not repeated, but that had 
nothing to do with the powers of the commission. The commission was 
for ayeary or during pleasure ^ so that it evidently was not intended to last 
long. It was . appointed, according to the words of the act, *' for the 
^ Jintshing and full perfections^ of a " glorious wrk^^ which *' could 
^ not take a full end ^ ' without the authority of Parliament, and jts duty 
is to " set down a constant local stipend for each minister." 

By the same act, too, the heritor is empowered to purchase the teinds 
of his lands, *' such as shall rest attour the minister's stipend,, and other- 
" pious purposes, which by the tenor of tfie commission ^are to htjitst 
" provided.*' He was to buy them, too, at nine years purchase, wliich 
was a full price. Erskine says the contraryi but he did not advert ta the 
situation of things at the time when this price was fixed, /. e. previous to 
the decreet-arbitral in 1629. Interest was at. JO per cent*, and conse- 
quently the price of a perpetual annuity could not be above ten years pur- 
di^e, and at a time when iponey was so scarce, it was probably lower. 
But the tdnds were liable to the King's annuity of 6 per cent, so that 9 
years purchase was a fiiU price for them. Indeed, by the very same act, 
the feu-duties of superiorities of teinds, which wereiiable to no tax or 
burden of any kind, and were enhanced by casualties, were ordained to 
be sold to the Crown at ten years purchase. The price, therefore, at 
which this act authorised the heritor to purchase his teinds, was certain- 
ly intended to bp, and then was, a full and fair price.; so that it never 
can be supposed that the same act meant to subject those teinds to an 
unlimited burden, by which, afi:er this purchase, he might be wholly de- 
prived of them without any compensation f . 

• B b In 



* Act 1633, ch. 20. first reduced it to 8 per cent. 

f To this it was replied, that, at least as sooaas 1642, teinds were in fact sqjd be- 
jfbre any modification of stipend jo the minister; so that this burden could not vvll be 
regarded, even in 1683, as inconsistent with the sale at nine years purchase^, and in the 
future acts no such view could possibly be entertained. 
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In all these circumstances^ it is impossible not to believe that this com- 
mission was intended to fix the stipends once for all, and had no unlimit- 
ed power of augmentation. 

The terms of the rescinded act 15th November 1641, renewed 24th 
July 1644, and 24th March 1647, and of the rescinded act 16th March 
1649, afford the same inference, for they allow the commissic^iS they 
create to grant augrtaentations of stipends already augmented since 1 633, 
by an express clause, on a special preamble, and in ceirtain very special 
cases only ; and as these acts passed at a time when the clef gy were in the 
highest favour, it is impossible to suppose diat an unlimited power of re- 
augmentation in all cases jn'eviously existed. 

These acts were rescinded by act 1661, ch. 61. though it ratified the 
proceedings under them, with this exception, that the decreets of the com- 
missions during the usurpation might be annulled by the commissioners 
it appointed, on account of ^^ injustice or exorbitancy \^ which shews that 
the decreet of a commission was not in its own nature perpetually open. 

This act is in all other respects a renewal of act 1633, to which it re- 
fers. It mentions in the preamble, that the royal purpose of Charles I. 
had not yet ** got ajinal accomplishment^^ and that Charles II. was de- 
sirous ^^ of prosecuting so good a nvork^^ So that the intention of get- 
ting the stipends fixed onqe for all, is no less evident in it than in act 
1633. 

The acts 1663,1672, 1685, 1686, are all in similar terms. They 
all refer to " the great 'dbork not yet Jinalltf accomplished^'^ and renew the 
powers contained in acts 1633 and 1661. 

The acts 1690 and 1693 commence with similar preambles, and are 
in similar terms, with this exception, that they empower the commis- 
sioners ** to alter or annul,y&r injustice or exorbitancy^^ the decreets of all 
former commissioners, Instead of confining this power of review' to de- 
creets during the usurpation. 

All these commissions then were granted for the prosecution of one 
great plan of fixing once for all the stipends of all the ministers in Scot- 
land at a reasonable rate. The power of review was given only to afford 
a remedy in cases where this had not been fairly done. 

The granting of augmentations is no doubt mentioned in these acts, bat 
there is no reason to suppose this alludes to any thing more than aug- 
mentations of stipends fixed before 1 Q3S^ which, no doubt, might be aug- 
mented by any of the subsequent commissidnsJ 

The right of ministers to reduce valuations arose fix>m^ this, that origi- 
nally the valuation was previous to the modification of stipend, by act 
1633, and that afterwards stipends might be affected by a collusive 
valuation, though they had been granted prior to it ; indeed, they might 
iiirhavc been extinguiehed in this way, if the minister had possessed no, 
power of interfering. It cannot, therefore, be inferred from this inter- 
ference, that ministers had any right to augmentations unlimited in 
number. 

No instance has been produced where a stipend, fairly fixed by decreet 
of a commission since 1633, has ever been re-augmented causa cognita\ 
down to the year 1707. Under the clause, allowing a power, of review 
• for injustice or exorbitancy, some latitude of proceeding may have been 
allowed, which must have been much facilitated by the destruction of the 
teind records^ which happened by shipwreck, immediately after the re- 
storation. 
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storation, and by fire in 1702* But no possible interpretation of this 
clause could authorise a second augmentation by the same commission, 
"while its former decreet remained unimpeached. 

The act 1707 transferred to the Court of Session the* power of grant- 
ing augmentations, conform to the rules laid down and powers granted by 
acts 163S, 1690, 1693. It is plain, therefore, that this Court could have 
' no more power in this matter than these former commissions had. There 
is not a hint in the statute about giving any new right to the church at 
the expence of the teiridholders, nor any appearante from history that 
such a thing was thought of. The clause, that the Court were to judge 
in this matter as in other cases, refers merely to the mode of exercising 
their powers. The argument, as to a perpetual court, giving judgment 
on a perpetual right, is a petitio principii. No such right is established 
by any of the acts of Parliament constituting commissions ; and the clergy- 
have no legal right to the teinds but what is contained in these acts. Far 
less have they any such right as can come under the cognizance of a 
teind commission, which the present Court of Teinds is. Indeed, if 
they had any right beyond these acts of Parliament, it must have been 
a common law right, cognizable at all times, from the Reformation 
downwards, by the ordinary jurisdiction of the Court of Session, but no 
such thing was ever heard of. 

The present Court of Teinds, however, probably on a liberal inter- 
pretation of the power of renewing decreets of former commissions for 
injustice or exorbitancy, early adopted the practice of granting augmen-* 
tations of stipends augmented before 1 707. And in some few cases it 
appears that they reviewed their own decreets when they had been ob- 
t^ed by collusion. — See Report of case of Kirkden. But from 1707, 
down to the date of the judgment of the House of Lords in that case, 
no instance has ever been produce^ of a stipend being reaugmented by 
them that had been formerly modified by themselves in a fair manner. 
On the contrary, it appears from the reports of the House of Commons, 
V. 11. page 331, that Mr Andreyr Chalmers, being called as a witness to 
give evidence on this subject, before a committee to whom an inquiry 
upon a petition from the General Assembly for an alteration of the law 
relative to ministers stipends was entrusted, said, " He had examined all 
the records of all the decreets of the Court of Session since the Union to 
the year 1738, ^relating to the augmentation of ministers stipends, and 
that he does not know any instance, or find any one upon record, 
wherein tfie Court of Session have augmented any living within that pe- 
riod which had before obtained a decree of valuation.'* The record at; 
that time had been brought up no further than the year 1738. Since 
that time not only the same negative rule has been observed, but augmenta- 
tions have been refused on the ground, per expressum^ that there had been 
a prior augmentation since the year 1707. iTiis happened in the case of 
the minister of Strathden, 22d Jan. and 5th July 1766, not reported. 
That of' the minister of Ceres in the same year, not reported. In that 
of the minister of Arngask, 25th Nov. 177S;?. Fac. Collect In other 
cases this general rule was admitted; and a second augmentation obtained, 
per expressufHy only on special circumstances affecting the validity of the 
first decree of augmentation; minister of Kinetties, 1st July 1767; mi- 
nister of Lochbroom, 13th Feb. 1769; and in a great variety of other 
, cases. This practice not only afforded a demonstrative interpretation of 

the 
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•ie O:.'^ ct rjftSfiAi-xi in -ie ^jk ct Tjoc^ioiL wtddL iJciPici aooa a&er. 
T/J4 (dec:Jtu;n^ st:i^ w» rc^eaBt; laic 'nnngn ::ie jrzsnseat in it was 
<A vu^ g^>erai pcixu-, riec^ wes TOfgirt«ngi in. ne caK: wtxkii were 
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tf^ jC^j ^y'catic !C the judfcrrifnr ct the Hcoir c£ bcrdk^ sxppcsii^ tliat 
y^^rrjexx Wj^ h^re nuccd ca die sptda^tiai. Az mcf laoe, the paTtkiilar 
iiei^jer lad oo rnrerae m appeil it» scce k kpgcbei diac, at ^ oreots^ 
ti^^e s^SrJl<^jtt w» u> h^^e an augnuT.fArjr»Q^ am ±e rc«rf or faenton woe 
tvr^ i/^jre wtarr of m:^^ct6^ tLc rrlgiffrji ^ 
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^ m:kt^:rs;T, Cr/^rt of Co<nrr*iai»u>n^ in place c^the JKnier ten^nrary Cpi 
^ m^^.rA^ if A f!»e p^rpo^e, £ji//r aUa^ of modi^ping and ai^meiiti] 
^ f )*e tfipeti^ of parcchial ministers out of the tends, it is the duty 
^ ttie f>yti.% and within its powers, as recognized fay die House 
^ ly.rrU iti two decided cases in the years' 1784 and 2789, and I 
^ \i%\\iff^m practice of the Gxtrt, acquiesced in by all parties, in a _ 
^ ^viuij (A jiutance^^ ever since the bst-mentioneJ period, to recdve 
^ iftu/.b af^(/fkations when made in the ri^;alar fivm, and to determine 
^ upon them according to the state of matters at the time, and the me- 
^ rii% ^4 each particular case, notwithstandii^ a former augmentation 
^ %\u(4: tlie imiituuon of the court ; and, therefore, that the present case 
^ tvAM be allowed to proceed as usualf." 

This 



* ** Th« forther hearing of MitcbclFs appeal came cm this da^, when Mr Dandas was 
** hrAfAf and Mr Adam abnttt to reply^ when the Chancellor stopped him ; and then 
«« loa/fe a iperch of H)me length on the speciakies of the case, thinking that the Court 
«« liui nfft eoritidered the decrees of 1722 and locality in 1780 sufficiently; and that it 
^* wa« ^iMolutely necessary to remit the camte^ that they mighrgo into that considera* 
** i\otu He wai inclined to fafour the doctrine, that the Court were not precluded, bat 
** «i;en»e<f to think the appeal not competent, fie wished not to go further at present on 
^* the general question. Lord Kinnaird and Lord Hopetoun both said a few words ap* 
** provtrtg of the Chancellor's caution* When I get a copy of the judgment, I shall send 
, ••• It to y<nj/' 

f Ag»in»t this interlocutor, the Earl of Wemyss appealed to the House of Loni||} and 
flmt most Honourable House was pleased to pronounce the following judgment : 
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This judgment was given by a majority of 10 to 3. 

The judges delivered their opinions on this case at very great length. 
A printed copy of their Lordships speeches, corrected by themselves, has 
been lodged in the Advocates Library, and is bound up along with the 
papers in this case, but it was too extensive for publication here. It may 
only be observed, that those judges who formed the minority appear to 
adopt the argument for this heritors throughout; and that the majority, 
with the exception of one judge, who founded his opinion solely on the 
two cases decided by the House of Lords, adopted in general the argu- 
ment of the minister, with very little exception. The considerations 
whiclji seemed most deeply to weigh on this side were, that, by the ancient 
and established law of Scotland, the proper provision of the parochial 
clergy was a burden inherent on the teinds : That there was nothing ei- 
ther in the acts of Parliament quoted, or the practice of the teind com- 
missions, which was sufficient to extinguish this principle, and to con- 
vert the great mass df the ancleilt Spirituality of the church ii\to free pro-, 
perty : TTiat, on the contrary, the Inherent liability of the teinds to the 
burden of maintaining the clergy, was every where either expressed or 

taken 



«2)iV Veneris f 20^ Maii 1808. — After hearing counsel, as well on Friday the 6th, 
« Monday the 9th, Wednesday the II th, Friday the 13th, as on Saturday the 14th 
<< days of this instant May, upon the petition and appeal of the Right Honourable Fran- 
ce cis Charteris Earl of Wemyss, complaining of an interlocutor of the Lords of Session 
<< in Scotland, Commissioners for the Plantation of Kirks and Valuation of Teinds, of 
<< the Sd February 1808, and praying that the same might be reversed, varied, or alter* 
« ed, or that the appellant might have such other relief in the premises as to this House, 
c' in their Lordships great wisdom, should seem meet ; as also upon the answer of the 
« Reverend Daniel Macqueen, minister of the gospel in the parish of Prestonkirk, and 
<« John Connell, Advocate, Procurator for the Church of Scotland, put In to thb said 
<c appeal ; and due consideration and debate had this day, of what was offered on eithi?r 
<( side in this cause ; it is ordered and adjudged, by the Lords Spiritual and Temporal, 
« in Parliament assembled. That the said interlocutor complained of in the said appeal 
« be varied, as follows : After the words [find. That] the following words be inserted, 
« [it is within the legal powers of], and that after the words [this Court], the follow* 
(( ing words be left out, [having been established by an ad): in the year 1707, as a per- 
cc manent Court of Commission, in place of the former temporary Commissions, for the 
<c purpose, intef* alicj of modifying and augmenting the stipends of parochial ministers 
« out of the teinds, it is the duty of, the Court, and within its powers, as recognized by 
« the House of Lords in two decided cases in the years 1784 and 1789, and by the 
c' uniform practice of the Court, acquiesced in by all parties, in a great variety of in- 
« stances, ever since the last mentioned period] ; and that after the words [to receive], 
« the word [such^ be left out, and that after the word [applications], the following 
<« words be inserted, [for modifying and augmenting the stipends of parochial ministers 
(< out of teinds]; and that after the words [former augmentation], the following words 
<« be left out [since the institution of the Court \ and therefore, that the present case 
« must be allowed to proceed as usual], and that the words [made since the' year l7o?, 
« be inserted : And it is hereby ordered and adjudged, That^ with these variations, the 
<< said interlocutor be, and the same is hereby Affirilaed : And it is further ordered, 
« That the cause be remitted back to the Said Lords of Session in Scotland, to proceed 
« as is just." In consequence of this judgment, the Court, (1st June 1808,) on the pe- 
tition of Mr Macqueen for application oC it, found, << That it is within the legal powers 
<< of this Court to receive applications for modifying and augmenting the stipends of 
« parochial kninisters out of teinds^ when made in the regular form> and to determine 
« upon them according to the state of matters at the time, and the merits of each par- 
« ticular cas«j notwithstanding a former augmentation made since the year 1707/' 

Ce 
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taken for granted in those statutes, as well as in the aubmissions and de- 
creets arbitral, and in all our authorities on the subject : That in this si- 
tuation, though each of the former commissions, being temporary, might 
have confin^ the exercise of - its powers to granting one augmenta- 
tion, yet that it was impossible for the Court of Session, being a perpe- 
tual court of teinds, to do this, because, by such a restriction, it most 
leave the clergy not sufficiently provided, and free the teinds from that 
burden that was inherent in, them : That there was no authority of any 
kind for the adoption of such a rule : It had been adopted from errone- 
ous views, and without very deep consideration, but it was done away 
by the decisions of the House of Lords, which established that the 
powers of this Court was liable to no such limitation. The Lord Presi- 
dent, who had been counsel for the heritors in both the cases of Kirk- 
den and Tingwall, and had argued those cases at the bar of the House 
of Lords, declared his fiill recollection that both these cases had been 
decided by that House on the general point. The Lord Justice-Clerk, 
who had argued the case of Tingwall in that House, expressed a simi- 
lar recollection with regard to it. 

Act. QmnelL Alt. GilUes et Cranstoun. J<k Murray^ W. S. and 

Jo. Anderson, W. S. Agents, 

. M. 



NO. XXIX. 



February 6. 1808. 



Messrs JOHN PRINGLE, &c. Principal Clerks of Seisiow, 



AGAINST 

DAVID black: and Others, Heritors, and the Rev. Mr SPENCE 

and the Kirk-Session of the Parish of OrwelU 

* I 

ExPENCE OF Process. — ^Fees of Court.- — In a process the pursuer 
and defender are conjunctly and severally liable to the Clerks of Ses^ 
sionfor the dues of extritcty although the proceedings have not been ex^ 

tended to Q' decree. . 

- , - ^ — 

IN the parish of Orwell there was no kirk-session ; and the fund for 
the maintenance of the poor had always beeQ under the exclusive 
administr^ion pf the clergymian. 

The heritors, conceiving they had a power to interfere- in the disposal, 
and dictate the application of these funds, met in the winter of 1799 and 
1800, for the purpose of lelieving the necessities of the poor. They 
appointed jx committee of their number, empowered them Ho use the 

credit 
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credit of the rest, and directed them to purchase grain to the amount of 
L. 100 Sterling, and. to apply for reimbursement to the Rev. Patrick 
Spence the clergyman of the parish and treasurer of the poors funds. 

Mr Spence refused to reimburse the heritors, or to permit them to in- 
terfere in the administration of the poors, funds. 

The committee, in name of the Jieritors at large, raised a process be- 
fore the Sheriff of Kinross, concluding against Mr Spence, as treasurer 
aforesaid, for the sum of L. 100 which they had applied for the benefit 
of the poor. . ' 

In this action the heritors were unsuccessful, (3d March 1801,) for 
the Sherifl^epute found, " That by law the, poors funds of every parish 
are under the management of the kirk-session and heritors of the pa- 
rish for support of the ordinary poor ; and that, .when the state of the 
parish requires any extraordinary assistance, the sum must be sup* 
plied by voluntary subscription, or an assessment on the heritors ac- 
cording to the valued rent ; therefore dismisses the action ; but, in re- 
spect of the improper manner the cause has been argued by both par- 
** ties, finds ho expences due." 

The heritors then raised a declaratory action before the Supreme Court, 
concluding to have it found and declared, 1//, That the heritors of the 
parish have a joint right and power with the minister and kirk-session, 
(where there is a kirk-session,) in the administration and distribution of 
the poors funtis of whatever des<;riptipn. 2^/, That when any acts of 
extraordinary administration are to ^ be done, such as letting the lands 
belonging to the poors ftmds, or exeiipising any right of property there- 
anent, uplifting or reinvesting money, the minister ought to intimate 
from the pulpit a meeting for taking such matter into consideration, at 
least 10 diays before holding the meeting, that the heritors may have an 
opportunity to be present and assist if they think fit. 3dj Tlut the he- 
ritors, or any of their number, have a right to call meetings of the whole 
heritors, minister, and kirk-session, (where there is a kirk-session,) for 
the 'administration of the poors funds, as often as they shall see cause ; 
that if the minister should fail to attend such meetings duly called, the 
heritors assembled may proceed without him ; that the majority of such 
meeting, whet4ier the minister attends or not, may, if they see cause, 
take the vouchers of the poors money, and the title-deeds of the lands 
out of his hands, and commit them to any one or more of their number ; 
and the majority of the heritors should have power to appoint persons 
to the oflBce of treasurer or cashier to these funds, or remove them ac- 
cording to their discretion ; and, ^tbly^ That Mr Spence should exhibit 
an account of his intromissions. 

The process before the Sheriff was advocated and^conjoined with the 
declarator. After these actions came into Court a kirk-session was con- 
stituted by the members of the presbytery. 

After proceeding some time before ^ord Meadowbank, Ordinary, the 
case was reported to the Court on informations; and the foUowihg inter- 
locutor was pronounced, (15th Nov. 1803,) " Upon report of Lord 
^ Meadowbank, and having advised the informations for the parties in 
^^ this case, the Lords, in respect that the rights of the heritors of land- 
^* ward parishes on the one hand, and Jof the minister and kirk-session 
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of such parishes on the other, were fixed by the decision in the case of 
Humbie, by which it was found, That the heritors had a joint right 
and .power with the kirk-session, in the administration, management, 
and distribution of the funds belonging to the poor, and a right to be 
present and join with the session in their administradon, distribution, 
and employment of such sums, without prejudice to the kirk-^session to 
proceed in their ordinary and incidental charities, though the heritors - 
be not present or attend ; and that, when any acts of extraordinary 
administration, such as uplifting money that had been lent out, or 
lending or re-employing the same, occurred, the minister ought to 
intimate from the pulpit for taking such matter under consideration, at 
least ten days before holding the meeting, that the heritors might have 
an opportunity to be present and assist iif they thought fit; and that 
no sufficient reason has been assigned for departing from these rules 
^^ on either side in the present case ; and also, in respect that no act of mis- 
management or malversation on the part of the minister and session has 
been condescended on, find it unnecessary to proceed further in these 
conjoined action^ ; dismiss the same, and decern.'* 
To this interlocutor the Lords adhered on advising a reclaiming peti- 
tion without answers. 

Both parties refused to extract decree, or to pay a composition of the 
clerks dues. 

Whereupon the Principal Clerks presented a petition to the Courts 
praying to be found entitled to the dues of extract This petition was 
answered. 
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Argument for the petitioners. 

By act of Parliament the petitioners are entided to certain fees on all 
processes brought into Court ; and certain regulations were at an early 
period made for computing these fees in cases where an extract of the 
proceedings was not desired by any of the parties, (1672, ch. 16. § 291) 

At a subsequent period it was enacted,' that the clerks, in further se- 
curity, should be entitled to retain the pieces produced in process till 
their fees were paid, (1694, ch. 5. 2d Nov. 1695, Act of Sed.) 

Whether the pursuer or defender should ultimately be liable * in ex- 
pence of extract, is a question which in many cases is determined by 
the Court. Where this point has been undetermined by the Court, it 
must be a matter of private arrangement between the parties. But in 
either case, both the parties are liable to the clerks ; and in security of 
their fees, their right of retention of the productions in process applies 
equally to those made by the pursuer and defender. 

Accordingly the Court has uniformly so determined in a long series 
of adjudged cases. . . • 

The first instance in which the point was judicially discussed, occur- 
red in a process between Mr Montgomery of Magbiehill and Mr Mur- 
tay of Blackbarony; a petition was presented to the Court by the clerks, 
the parties paid the dues, and no decision became necessary. Principal 
Clerks of Session against Montgomery and Murray, 1 1th November 
1751. Not reported.^ 

The 
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The pursuers had soon afterwards occasion to compkin of another at- 
tempt to evade their claim ; but the Court found them entitled to their 
fees as if the decreet was extracted. Principal Clerks of Session against 
Stewart and Ay ton, 20th July 1753, Acts of Sed. 

From this period ta the present, the same point has frequently occur- 
red^ and received,^ the same decision ; 1754, Napier; — 20th July 1760, 
Russell ;— SOth January 1795, M'Dowal;— 3d March 1798, Keir and 
Robb ;— Jlth July 1800, Gentle's Trustees ; all unreported cases. 

/ 

• ( 

Arguiaeatfrrjhe defenders- i > • 

The respondents give in separate answers, in which they united in 
maintaining a general plea, tl^at Jt|ier? was here no claim for the fees of 
extract. To entitle the clerks of Session to these dues, it is pre-supposed 
that an extract is necgssary for one or other of the parties ; and to com- 
pel them to pa^for what was neither necessary nor useful to their inter- 
est was unjflst.'^fn'thepresentcase there* was no decemiture in the pro- 
cess which could render it a matter either of propriety or interest, that 
the respondent should possess an extract. It did not contain any jus 
exigendi at the instance of the one against the other. It did not even 
contain a declarator of their rights. 

The paities were not fraudulently transacting the process for the pur- 
pose of obtaining the advantage, without paying the expence of extract, 
for in truth an extract was utterly useless. 

Besides, the Court having found it unnecessary to proceed further in 
these actions, and having dismissed the same, an extract could not he 
competently given out. An extract might be considered as 2i further 
proceedings which the Court had considered to be unnecessary. . 

The Court, however, were of opinion, that in a question with the 
Clerks of Session, no discussion could be entertained between the parties 
respondents, regarding the point of their respective and ultimate liability. 
In every process, whether an extract be required by the parties or not, 
the clerks are entitled to their regulated fees as certified by their collector. 
In the course of the process, both parties avail themselves of the labour 
of the clerks of Court,' of which the dues of extract form part of the re- 
compence, and both therefore must be conjunctly and severally liable for 
these fees. 

The following interlocutor was unanimously pronounced (6th Febru- 
ary 1808.) •*Find the petitioners entitled to their fees of the within men- 
** tioned pfocess, as if the proceeding were extended into a decreet ; 'and 
** therefore decern against the whole respondents, conjunctly and several- 
•* ly, for payment to the petitioners of their dues accordingly, as the same 
" shall be certified by their collector ; reserving to the respondents, the 
^ said David Black and others, and the said Mr Patrick Spence and others, 
" their recourse against each other, as accords." 

Lord Ordinary, Meadowbank. Act. Matthex Eoss. Alt. ITios, W. Band. 

J. 4* C Bremner and Geo. Wilson^ Agents. Buchanan^ Clerk. 

, J. w. 

Dd No. 
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JOHN PRINGLE, &c. Principal Clerks of Session, 



AGAINST 



Mrs rose INNES, &c and JOHN GORDON. 



ExpENCE OF Process. — In a process^ the pursuer and defender are con^ 
junctly and severally liable to the clerks of Session for the fees ofex^ 
tracts although the process may have been removed out ^ Court by ex* 
trajudicial transaction. 



THE claim of the clerks of Se^ion arose in these circumstances. 
In the year 1798, Mrs Rose Innes of Netherdale, with the con- 
currence of her husband, raised an action against John Gordon, Esq. of 
Avocbie, writer to the signet, concluding for payment of certain sums of 

money. ^ ' ^ 

After considerable litigation before the Lord Justice Clerk, Ordinary, 

an interlocutor was pronounced, in part sustaining, and in part repelling 

the pursuer's claim. 

Both parties reclaimed to the Court ; and the interlocutor of the Lord 
Ordinary was adhered to; but no expences were found due to eitha 
party. Mutual reclaiming petitions were again presented. Both peti- 
tions were appointed to be answered; but in consequence of an extra- 
judicial settlement, no farther proceedings took place in the action. 

The clerks gave in a petition to the Court, and therein referred to the 
argument and authorities stated in the former case. > 

The Court were clearly of opinion, that the clerks of Court could not 
be deprived of their dues by extrajudicial transactions ; and that in all 
processes, whether pursued to decree or not, they were entitled to* their 
regulated fees as certified by their Collector, But as, in consequence of 

the 
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the preceding decision, the case was given up by the respondents, no. in- 
terlocutor stands upon the records of Court *, 



Lord OrdinarT) • Act* Mat. RosSt et Will. Erskine. Alt, Thos. 

Walker Baird et Jo. Hagart. Agents, Jos. and Chas. BremncTf W. S. and 

Qeo. Wilson, W. S. Buchanan^ Qerk. 

J. w. 
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DENNISTON, MACNAYR, and Company, 



AGAINST 



DUNCAN MACFARLANE. 



Tack.— L ji purchaser of a tack /or nineteen times nineteen years f rem 
the tenant cannot demand production of the landlord's title. 

II. A tack may be validly granted to a company socio nopiae. 

Infeftment.— III. Ji disposition and infeftment " to A. B. and the 
** other partners of a company ^^ found to be a valid inv^stitiire to 



ON the 7th October 1776, James Donald gave a lease " to Murdoch, 
^ Gillies, and Company, their heirs, executQrs, assignees, and sub- 
<^ tenants whomsoever, of his lands, houses, and yards in Upper Miltoun, 
** for the space of nineteen times nineteen years. ' 

The company then consisted of Mr Cunningham of JLainshaw, Peter 
Murdoch, James Gordon, and Robert Dunmore. 

In 1 787, Mr Cunningham retired from the concern, and sold his share 
of the company property to the other partners. 

They, in March 1778, asciumed two new partners, Neil Jameson and 
James Macdowal; and they disponed the above-mentioned tack to them- 
selves anci these new partners nominatim^ "and to the survivors of them, 
" the said whole partners, for themselves, and in trust for behoof of those 
** who may happen to be partners of this company for the time, accord- 
^ ing to their respective shares, rights, and interests in the stock cf the 
•* company." 

On 



* The same thing happened in the following cases at the same time ; cases of the 
Stirling Banking Company \ case of G. Crichton and D. Mill \ case of Archibald John- 
ston \ case of Alexander Robertson. 
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On the 26th August 1791, Anne, Mary, and Margaret Lang, as fiars, 
and Margaret Aitken, as liferentrix, disponed ^ to and in favours^of John 
Gillies, manager, and one of the partners of the Dalnotter iron-works 
belonging to Messrs Murdoch, Gordon, Gillies, and Compiany, and the 
other partners of the foresaid Company, according to the respective 
rights and interests in the stocks of the said company, and to the dis- 
ponees of the said partners or. majority of them, and the heirs and as- 
signees of such disponees,** the lands of Haster Milntown and Shearer 
Brae. On this dispo^tion infeftment was taken, and a charter of con- 
firmation was granted by the superior both in the same terms as the dis- 
position. 

By disposition of date the 28th November 1800, and subsequent 
dates, James M^Dowal, James Gordon, and John Gillies, surviving and 
remaining partners of Murdoch, Gillies, and Company, with ihe consent 
of the trustees upon the estates of the other part^iers^ conveyed the sub- 
jects' contained in the above lease and disposition to Robert Dennistoun, 
Richard Dennistoun, Robert Macnair, James Macnair, and Walter Tassie, 
copartners of the company of Dennistoun, Macmur, and Tastte^ 

Walter Tassie, for himself and the other partners, sold the lease and 
property of these subjects to Duncan Macfarlane writer in Glasgow, who 
bound himself to pay the price, " oa receiving a proper and sufficient 
" title to the premisses with a sufficient progress of write;'* ' "* 

A disposition 'in implement of this mintite was offered td Maci&rlane ; 
but he objected to the sufficiency of the progress, a,nd tefused to accept 
of it or pay the price. 

An action to compel him to accept the disposition, and to pay the price, 
was raised against him in the names of the partners of Dennistoun and 
Company. In defence, he stated a variety of objections to the tides of- 
fered hinu 

The Lord Ordinary rfeportcd the cause on memorials. 

' On advising these, tte Court ." Repelled the defences hitherto stated^ 
" and remitted to the Ordinary to proceed accordingly.** 

The defender reclaimed ; and his petition was fallowed by answos. 
In his reclaiming petition, he stated a variety of objections, but it does not 
appear necessary to report more than the following. 

Argument for the defender. ' , 

V 

I. As to the lease. 

Firsts No title in the person of the granter of this lease has been pro- 
duced to the defender. But without such production, there can be no se- 
cure title to the lease itself ; and as this lease is for so long a period that 
it is equivalent to a feu, the purchase: of it has^a right to demand a com- 
plete progress. ' . 
• Secondly^ The lease was granted to the Company of Murdoch, &c. 
socio nomine. But a lease is a real right in lands, which cannot be 
held by a mere political person. It should have been vested in some 

real 
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real person in trust for the company. It cannot be said that it v/as vest- 
jid in the partners, for it is fixed law that the right of a partner in a com- 
pany is merely personal not real. 

11. As to the property. 

The dispositipn/rom the Langs, and infeftment on it, is quite inept,- 
for it is given *' to John Gillies and the other partners of the Company,'* 
a form of disposition and infeftment which is quite unknown in our law* 
All grants of feudal rights must be to particular piersons named and de- 
signed ; Craig, lib. ii. dieg. 2, § 23. ; Erskine, b. iii. tit. 2. § 6. This 
is essential to the whole system of feudal titles, and particularly to the 
recording of these titles,-r-and accordingly it has been decided to be law 
in the cases, Blackwood against the Earl of Sutherland, 7tli Nov. 1 740^ 
Ckri .fl^(? *,— !-and Melville against the creditors of Smeiton, 14th Feb.. 
1794. It is vain to say that the disponees are nanied by reference to the 
contract of copartnery, for that contract is not expressly referred to ; and, 
at any rate, it forms no part whatever of the feudal tide, nor ever could 
be recorded as suck 

Nor can it be said that the disposition is to John Gillies in trust for the 
rest. It is not so given, but to him directly, and to the other partners 
direcdy ; nor is it*given to him in toto^ but for his share in the Company 
stocky and to the other for their share in that stock. 

Argument for pursuers. 

I. As to the kase.-'^Firsi^ In all questions about leases, it is to be pre- 
sumed that the granter .of a lease had a sufficient title in his person if no- 
thing appears to the contrary. The tenant has no right to call for pro- 
duction of the tides of his landlord, merely that he may be more sure his 
lease is good. Nor can a purchaser of the lease demand of him a pro- 
duction which it is not in his power to obtain. Sir A. Edmonstoune, 
the heritor, will not give production of his tides to the pursuer, and is not 
bound to do it, therefore the pursuer cannot be bound to give it to the 
defender. . . . 

Secondly J There never was supposed to be an objection in our practice 
to a le^ise granted to a company socio nomine. It b quite a common form. 
There is no formal authentication, or record of leases ; so that even if it 
was necessary to name the lessees individually, that i's sufficiently done 
by reference to the contract of copartnery, which is a deed as public as . 
the lease itself. 

n. As to the property. 

Though it would have been more regular to have named all the dis- 
ponees in the dispodtion,' yet this wais not essential. It may be done by 
reference ; and there Was here, by implication, a sufficient r Terence to the 
contract of copartnery, which was registered in the books of Council and 
Session before the date of the disposition. But, Secondly^ If the^other 
partners of the Company were not effectually invested by this disposition, 

' E e at 
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at least the disponers were wholly divested, and therefore the full right 
has passed into Gillies, who was named and designed Whether he was 
made a trustee or not, is of no consequence. If he was invested, the title 
offered to the defender is sufficient ; and if no right passed to the other 
disponees, he must have been fully invested. 

The Court thought that there was qodiing in the objections to the 

lease. 

And that the second answer to the objection' to the disposition was 
sufficient, especially as all parties interested in the subject were^ ready to 
concur in the disposition ; and accordingly ^ Adhered to the interlocutor 
" reclaimed against." 

Lord Ordinary, Polkemmet. Act. Coimdl. Alt. FleteAer. 

AgeUtSt David WamfS$i W. S. and Jcihn Dillon. Prin^ CSerk. 
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JOHN FORRESTER 

Si 

AGAINST 

JAMES WRIGHT. 

Tack. — 1//. ^n outgdihg tenant being bound to consume the whole fod^ 
der on the lands ^ and lay the whole dung thereon the last year of bit 
tack^ having withheld pari of it from the lands at the last crop^ is 
obliged^ without payment^ to leave to the incoming tenant the quantity 
so withheld. And^ "^^dly^ To that part of the dung made after the 
(fear seed time^ the incoming tenant has apre/hr/ible rights m payment 
of the value. 

THE defender held a lease under Mr Hogg of Newliston, wherein 
he was, inter alia^ " bound to eat and consume the whole straw 
" growing on the said lands with his bestial, ^nd lay the whole dung 
" thereon the last year of the tack, at bear seed time." When this 
lease was oi> the point of expiring,, the pursuer acquired a lease of the 
lands. 

The defender having failed to apply, in terms of his lease, the dung 
made at the bear seed time of 1806, the pursuer petitioned the Sheriff 
to find, " That the said James Wright has forfeited all right to the said 
*' dung, in and through his having not laid the same upon the lands at 
^^ last bear seed time, in terms of his tack, and that the said dung is the 
'* property of the petitioner." 

On this application, the Sheriflf pronouaced the following interlocutor, 
(20th March 1807) 

*• Finds 
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" Finds that the latter part of the clause, in the defender's tack, rela- 
tive to the straw and durig of the farm, imports a limitation in the 
tenant's favour, as to his penult crop, of the obligation set down in the 
" former part of said clause, and applicable to the fodder and dung of 
" all former years '; and that, in terms of the same, he was only obliged 
to lay upon the lands, at bear seed time of the last year of his' tack^ 
such dung made from the fodder of crop 1 805, or otherwise, as was 
then ready, or, in course of fair and equitable management, should 
haye been then ready for manure, and ought to have been on the lands 
" towards raising crop J 806 ; and that the defender has riglit to pay- 
ment from the pursuer, the incoming tenant, and at an equal fair rate, 
for the dung made after bear seed time 1806^ and not unduly delayed 
in the making till after that s^ed time : Therefore nominates and ap- 
points Mr Stenhouse Hood, Mr William Wilson, and Mr Gideon 
Pitloh, or any two of them, to visit and inspect the several dunghills on 
^^ the knds in question, and to report in writing, and on oath, respecting 
^^ the number of cart<k>ads or cubic yards of dung contained in the said 
^^ several xiunghills, and the value of the same per cart-load or cubic yard ; 
^^ and whether, in their opinion, the dung from crop 1805, and other 
** dung on the farm, has or has not been unduly withheld by the defen- 
** der from crop 1 806 ; and, if it was so withheld, td what number of 
^ cart4oadg or cubic yairds the abstraction seems to have been ; and for 
^ this, purpose authorises the said visitors to call ^n a^nd employ a proper 
^ person to measure the said dunghills in their presence ; appoints the 
said visitation to take place in presence of parties, or of persons autho- 
^ rised to act for them ; and grants commission to the procurator for 
^ either party to take the visitors oath on their report ; and appoints the 
^ said petition, answers, and replies, to be laid before them.^' 
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The persons, to whom the remit vms made, reported, that one-half 
of the dung had been unduly withheld from the lands at crop 1806. 
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Two of the reporters gave in an additional report, stating, " That from 
every information^ we can learn, in similar cases, the waygoing tenant . 
is.allowied half price fcM" any quantity of dung not used by him, which 
** he ought to have laid on at bear seed time." 

On these reports, the Sheriff pronounced the following interlocutor, 
(12th January 1807.) 
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*V Finds that the defender is entitled to full payment from the pursuer 
for one moiety of the dung presently on the farm, and amounting to 
450 cubic yards, and estimated by the reporters at L,90 ; and that the 
pursuer, the incoming tenant, has preferable right to said moiety of the 
dung, upoii payment of said estimated value, or sufficient caution 
*^ found to the defender for the same : Finds it sufficiently instructed, 
^ that in preparing the ground of this farm for his waygoing crop 1806, 
the defender did unduly withhold the fodder and dung of i 805, to 
the amount of 450 cubic yards of dung, which, in course of fair and 
equitable management, he was bound to have laid on the lands, to- 
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wards raising crop 1806; and beiag of opinion that the defender 
would have benefited in his waygoing crop by the application of said 
dung thereto, yet he suffers this damage by his own deliberate and 
wrongful acty and that the same does not turn to the benefit of the 
pursuer, the incoming tenant, who, by receiving the said quantity of 
dung now, wherewith to recruit the Wasted land, is not so well off as 
he would have been by the seasonable application of the dung in 1 8O69 
towards maintaining the land in good heart and condition : Therefore 
finds, that the pursuer has right to the ssdd 450 cubic yards of dung^ 
without payment ; and that there is no just ground for making any 
^* allowance to the defender on account of the same : finds the defender 
** liable in expences, and allows an account of the same to be given in.** 
And the fdlowing note was subjoined : 

'* The tenant's claim to half value, or any value, for the dung abstrac- 
ted, the reporters found on an alleged custom ; but it is impossible 
there can be any custom of the county referable only to the case of a 
plain w^ong done by the tenant, and which, if allowed, would be a 
constant temptation to him to do such wrong ; and, for the reasons 
assigned in the interlocutor, the new tenant cannot justly be found 
liable in any such allowance." 
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A, bill of advocation against this judgement wag refused; and the case 
came by petition and answers before the Inner-house. 

Argument of the defender. 

1//, With regard to the dung withheld from the farm. Although the 
defender mdy have transgressed his lease in withholding part of the 
dung from the land, yet it does not follow that the pursuer is entitled 
to it without payment or consideration. If the whole quantity of ma- 
nure had been laid on the lands, the defender would have reaped a great- 
er crop, and the pursuer would have lost the benefit of it to the same 
extent, because it would* have been so far exhausted by that year*s crop. 
The pursuer, therefore, by getting the unexhausted manure receives a 
greater advantage than if the terms of the lease had been strictly com- 
plied with. Nemo debet locupUtari aliena jactura ; but the pursuer, by 
the Sheriff's interlocutor, is about to derive a direct advantage from a 
loss ^ no less direct to the, defender, in consequence of an innocent mis- 
construction of his lease, on the supposition that manure remains three 
years in the ground, and" that the first year's crop exhausts as much of 
it as the two subsequent, it is fair and equal that the pursuer should 
pay one half of the value of the dung. In the opinion of two of the 
reporters, such is the general practice of the country. 

2^/, With respect to the 450 cubic yard8?»of dung to which the pur- 
suer has been preferred on paying the estimated price, there is nothing 
in the terms of the lease, nor in the common law, which compels the 
defender to dispose of it to the incoming tenant. It is as much his pro- 
perty as the way-going crop, and he is entitled to sell it to any purchas- 
" er, and in any manner that nuy be most agreeable to himself. 

Argument 
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Aliment for the pursuer. 

By the ratioties decidendi contained in the Sheriff's interlocutor and 
n<He, the pursuer is relieved from the necessity of any argument. The 
point, besides, has been already solemnly determined by the Court," 27th 

January 1767, Finnie against Trotter,— 16th June 1801, Earl of Wemyss 
against Wri^t 

The Lords adhered, (18th February. 1808.) 

Lord Ordinary, PdOcemmet. Act. J. Qorion. Alt Daoid OMatrt. 

A.ManetW.S.aadBieh,CawantW^S. Agents. fP: Clerk. 

J. w. 
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INCORPORATION op FLESHERS of DUNDEE, 

AGAINST 

ROBERT WOODCOCK. 

Burgh Royal.— 755^ son of a ** Recruit^* vfho has served " honestly 
** and faithfully for the space of four months, but being ftnfit for ser~ 
** vice is rejected^ is entitled to the benefit of the Jet 24M Geo. III. 
e. 6. 

I ' 

WILLIAM WOODCOCK quitted the army with the following 
discharge : " By Major John Ross commanding the thirty-first 
*« regiment of foot, whereof Sir Adol.Oughton, K. B. is Colonel, These 
*• are to certify, that the bearer hereof, William Woodcock, recruit in the 
** regiment aforesaid, has served honestly and faithfully for the space of 
" four months, but being unfit for the serrice is rejected, and is hereby 
** discharged, having first received a full and true account of all his cloath- 
c« ing^ pay^ arrears of pay, and all demands whatsoever, from the time 
^ of his eiJisting to this present day of his discharge, as further appears 
^ by his receipt on the other side hereof. Given under my hand and 
<* seal of the regiment, this thirteenth day of July one thousand seven 
** hundred and seventy-four. 

(Signed) " Jo. Ross, Major. ^^ 

On the back of the discharge there is the following docquet : ** I Wil- 
** liam Woodcock do acknowledge, That I have received all my cloath- 
u i^g pay^ arrears of pay, and all demands whatsoever, from the. time 
«* - of my enlisting in the regiment and company mentioned in the other 
^' side, to this present day, of my discharge j as also days 

•* pay to carry me to 

*^^ . Ff ^'As 
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*' Aa witness my hand^ this thirteenth day of July one thousand seven 
" hundred and 'seventy-four. 

(Signed) " William Woodcock.'* 

« __ • , 

Robert Woodcock, the son of William, having carried on business as 

a flesher in Dundee, the incorporation of that craft complained to the 
Magistrates, who (9th Sept. 1806,) assoilzied the defender with expences. 
The pursuers then advocated the cause to the Court of Session ; and 
Lord Armadale, in respect no answers had been lodged, remitted with 
instructions to alter ; and the Magistrates altered their interloeutor ac- 
cordingly. The defender then pursued an advocation, which was dis- 
cussed before Lord Polkemmet, who advocated the cause, and assoilaued 
the defender with expences. 

The pursuers reclaimed to the Court. 

Argument for Pursuers. — ^The defender being a recruit^ and hav- 
ing been rejected as unfit for service^ is neither within the words 
nor Intendment of the statute. From th6 words of the statute^ 
24th Geo. IIL c. 6. and of all the other statutes on the subject, it 
is clear that the benefits therein contained are intended for those 
who h^ve actually served as soldiers. The object of the legisla- 
ture is further evinced from the periods at which the different statutes 
were passed. The successive statutes were passed at the termination of 
different wars, when, on the reduction of the army, a great number of 
men were returned to the occupations of civil life, and when, from mo- 
tives of policy, it became necessary to facilitate their identification with 
the general mass of the people. These privileges were likewise de- 
signed as a fair and just reward to those whose lives had been dedicated 
to the service of their country, and who had Jthus been prevented in 
early life from obtaining, by regular apprenticeships in common form, the 
privileges of the incorporations. The first statute on the subject is that pass- 
ed in Charles ll's. reign, immediately after the Restoration, J2 Ch. II. c. 
16. ; the second, is the 1 0th and 11th William III. ell. passed in the year 
1697, after the treaty of Ryswick ; the thircfj is the 12th Queen Anne, 
c. 13. passed after the treaty of Utrecht ; the fourth, is the 22d Geo. II. 
c. 44. passed after the treaty ci Aix-la Chapelle ; the fifth, is the 3d 
Geo. III. c. 8. passed shortly after the treaty of peace in 1 762 ; and the 
sixth, and laist act on which the defender claims, passed after the treaty 
of peace with America. All these being enacted at particular emergen* 
cies, tend to shew the purpose of the legislature. 

Such being the design of the legislature, the defender is not entitled 
to the benefit of the act, because the defender's father never properly 
belonged to the service y and was only a recruit, and not a soldier, in the 
sense of the statute. So far from having served, he is declared to 
have been rejected as unfit.for service. 

Argument for defender. — In military language, a recruit is as much 
a soldier as the most experienced veteran, and four months service 
is as effectual to secure the benefits of the statute as any longer perio(). 
The term recruit^ designates those who have been inspected by the sur- 
geon and passed, who have received the bounty, have been put on the 
' muster roll of the regiment, and have been entered in the periodical return 
of its strength by the conmianding officer, — accordingly " Recruits '* 

form 
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form one of the heads of these returns. If a man, who offers himself 
for enlistment, on being inspected by the surgeon, is reported unfit for 
service, he receives no certificate or discharge at all, and is not consider- 
ed technically to be a recruit A recruit, on the other hand, is the de- 
signation of a person who has been admitted as a soldier into the bat- 
talion, whose name is on the muster and pay lists, but lyho has not been 
posted into any particular company, nor appointed to any appropriate 
Station in the regiment 

From causes into which it is now too late to inquire, the defender's 
father had become unfit for service before having been attached to any 
particular company, but had been under military discipline, training, and 
duty, foT four months. 

The Court, after having advised with military gendemen, adhered to 
die interlocutor of the Lord Ordinary, 20th Feb. 1808i. 

Lord Ordinary, Polkemmet. Act. J. A. Murrat/* Alt F. Jeffrey. 

Geo. Jndrem and Pat. Orr, W. S. Agents. M Clerk. 

J. w. 
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(See, Report of this case, 9^tb May 1800.J 
Sir ALEXANDER KINLOCH, 

AGAINST 

JAMES ROCHEID. 

Prescrtption negative — May take place against a general account- 
ingfor tailzied funds y though saved as to particular articles. 

THIS case having, according to the judgment of the House of Lords, 
been again taken into consideration by the Court, they appointed 
memorials. On advising these, the Court pronouiiced this interlocutor : 
(Jan. 27. 1807,) " Sustain the defence of the negative 'prescription a- 
^^ gainst the general accounting demanded by the pursuers, and adhere 
^^ to their interlocutors, in so far as the same have been submitted to re* 
** view, in terms of the order of the House of Lords." The case wag 
again laid before the Court by petition and answers. The arguments al- 
ready given in the former report were gone over again at great length ; 
but it does not appear necessary to restate them here. In addition to 
these arguments it was now pleaded. 

For 
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For the pursuer. 

1//, As the defender's father and himself were not heirs alioqui sue-* 
eessuri^ the only right by which they held the subject in question was 
Mr Rocheid's settlement. This right, however, was not absolute, but 
qualified. It was a trust. Hie defender's father and himself were indeed 
among the persons, and first in order among them, for .whom the trust 
was granted, but that did not make it less a trust than if it had been 
granted to a mere stranger, for instance to an accountant Now, what 
was the right arising out of this trust to those in whose favour it was 
granted ? It was a right of calling upon the trustee to account for the 
wholQ trust ftmds, and to employ the balance accoiiding to the trust It 
was not a right to any particular sums; it was nothing else but a right to 
a general accounting, and to a certain disposal of the balance on a ge- 
neral accounting. Suppose, then, this right, though arising out of a 
condition essentially qualifying the defender's right, to be capable of the 
negative prescription, it bahnot ' prescribe by less than a total neglect of 
40 years, and it must prescribe in toto^ or not at all It cannot be kept 
alive with regard to certain sums, and not with regard to the rest. For 
the acknowledgement of the trustee, with regard to those sums, was an 
acknowledgement of the general obligation to account, the only obliga* 
tion to which he was subject; it , could not be an acknowledgement of 
any special obligation relative to these sums, for none such existed. It 
was an acknowledgement, in short, of the trust, and must preserve it in 

The distinction between cases where a part of a right may be saved 
from prescription, and a part cut off, and those where, if any part is save, 
the whole must be saved, is pointed out by Mr £rskine, b. iiL tit. 7. § 46* 
and 47. and appeaii in the Decisions Lord Ba^merinoch against Hamil- 
ton, 22d June 1671, Stair. — Laird of Waughton against Home, 26th 
June 1 635, Durie. — Macleod contra Vassals of Muiravonside, 25th 
July 1727. Diet, voce Prescription, voL iL p. 129. 

In the one set of cases, the right or the obligation has been divided 
into distinct parts. The parts of it have fallen into the hands of different 
creditors, , or have come to affect separately different debtors or different 
subject^. In the other sot^ the whole right remains in the same creditor 
or creditors, and affects equally all the debtors or subjects of it Hence, 
in this last case, if one of the debtors or subjects should be untouched 
for 40 years, jjtill the right is not diminished by prescription, but re- 
mains entire, and continues to affect that debtor or subject as well as 
the rest Now, the right under this trust is of the latter description. 
It was not divided in any way ; it all remained in the same creditors ; 
it continued wholly to affect the same debtor and the same subject 

But this right is unquestionably preserved with regard to certain sums, 
for so the Court and the House of Lords have found. This finding is 
jibt in a question of positive prescription, but negative. It is a finding,' 
not that the defender cannot prescribe positively, because his right is in- 
trinsically limited, but that the right of the pursuer cannot be prescribed 
negatively in relation to those sums. That must be because there has 
been an acknowledgement of the pursuer's right by the defenders in re- 
lation 
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btidn to those 8um8| for nothing elee could prevent the negative pre- 
scription. The making up of titles, and allowing the money to remain 
on the old geciirities, is viewed in this light ; but, at all events, some cir- 
cumstance in the case is so viewed ; and whatever it be, it must be an 
eekho^ledgement of the trusty and must preseiVe it m toto from prescrip- 
tion. 

For the defender. 

It is denied that this deed constituted a trust ; but that is of little con- 
sequence, as it is admitted, in this argument, that the supposed trust did 
not do more than create in *6bHg!aition liable to the. negative pr^cription. 
The defender has shewn, thit this prescription has nin against that ob- 
ligation in/ general, and that it is extinguished as to the funds in gene- 
ral. It may be presumed, that th§ obligation is derelinquished, or that 
it never esdsted; that no such funds eVer came into the hands oJF the de- 
fender's £itfaer. The respondent is not bound to give any account of 
them, because he hdlds a legial discharge under the statutes of prescrip- 
tion* As to them 'he is entitlid to say, that no surplus ever existed; and 
he cannot be required to go into aiiy account to shew in what manner 
the. fact really stood. Bqt, on the other hand, it may very well be said, 
that where there are certsdn fiindis clearly belonging to Mrs Rocheid's 
estate temaSning u|>On her originall wcurities, and only uplifted within 
the years of jprescription, the defender has not the ume defence. He 
cannot say, with regard to them, that they have been exhausted in "^he 
payment of debts, or that there once vn& a discharge of them which 
may have been* lost As ^they are uplifted under Mrs Rocheid^s settle- 
ment within the years of prescripd6n, he cannot dispute Uiat they aC 
least are funds disponed by her for the purpose of being laid out itL fa- 
vour of the heir of taillie ; and, as hfe has no prescription (o plead, he 
can only defend himself by goinig infto the fact^ and shewing that they 
do not constitute a surplus after paym^t ^of the debts and legacies. 

In short, the general obligation to account for all Mrs Rocheid^s funds, 
or forthe sinrphis of the whole of them, is fentirely 'and absolutely cut off. 
. But this notwithstanding, there are certain funds which h^iVe remained 
invested as her succession, and been uplifted in virtue of her settlement 
within the forty years, which the respondent is liable to account for, and 
apply as surplus, unless he can show that they weiie otherwise exhausted. 
The petitioners may call this a division of the obligation into parts, if they 
think proper; but the legal idea will not be changed by any form of ex- 
pression which may be adopted, and it is fully sufficient to distinguish 
ihis case entirely from all those referred to on the other side. 

The case of one part of a general obligation being preserved from pre- 
scription^ while the rest is cut off, is very far from being new. The rule 
is thus given in M'Dowal's Institute : ^Mf a creditor assign part of his 
** bond, the cedent using diligence for the remaindef, or the assignee for 
*' the part assigned, will not interrupt the prescription as to the sums for 
^^ which no diligence is used, more than if they were contamed in a se- 
parate bond ; for as the negative prescription is grounded upon a pre- 

G g ** sumption 
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** sumpdoti of payment, doubtless the debtor might have paid the one, 
** and still be indebted in the other.'* 

The principles of this rule apply to the obligation in Mrs Rocheid'$ 
settlement. In like manner, any funds which may have been intromit- 
ted with, before the commencement of the forty years, may have been 
exhausted in the payment of the debts, or the obligations with regard to 
them may have been in various ways fulfilled or discharged, while, at the 
same time, other funds rem^n, with regard to whi9h it may be clearly^ 
unsatisfied. But as the effect of the negative prescription is to presume 
payment, or discharge, absolutely with regard to every thing previous 
to the forty years, this presumption caqnot be elided by the mere fact 
that certsun other intromissions, within the forty years, have been found 
not entided to the benefit of the same presumption. 

Two of the Judges adopted the argument of the pursuer} and one Judge 
particularly observed, that though he was of opinion the whole obligation - 
to account was prescribed, yet since he had been forced by the judgment 
of the C!ourt, and of the House of Lords,^ to give up that opinion, and to 
hold that the obligadon was preserved as ta certain sums,.. he must pre* 
sume that the trust itself was ^nowledged and preserved from prescript 
tion in toto. 

On the other hand, the majority of the Ck>urt.did not quite adppt the 
argument of the defender ; but rather seemed to be of opinion that the 
original right under the trust had been yiolat^ by the acts of the defend- 
er's father to a certain extent, and that to this extept there had b^n<aa 
interest to pursue in the ^substitutes of entail, in consequence of which 
their right to the same extent was lost by prescription. Th^t as ta the 
particular debts remaining on the, old securides, in regard to them no vio- 
lation had taken place ; and therefore thei^e had, been no interest to pursue . ' 
en the right, and the substitutes in relatioi;! to t^em had no vaUntia 
cgendi tum cffectu. . That in this respect tbjs cos^ was similar to that of 
the Earl of Dalhousie against Maule*. 



The judgment of the Court, was " Adhere to their interlocutor 
^' claimed against^ 
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JAMES CAMPBELL 



AGAINST 

I 

DONALD M*KELLAR, and Others. 

IVTlTTMEJfT.^'—lnJe/hnent prior to tA^ period of 40 days before the term 
of Whitsunday^ and prior to the calling of the summons of removing in. 
Court J but posterior to the date and execution of the summons^ sustained 
MS a sufficient title in an action of removing. 

Xyy disposition dated 8th August 1806, the Duke of Argyll disponed 
-■-' the landa of Baringlongart, and otheris, to Lord John Campbell, 
Tsrho was infeft on the 3d and 5th of September following. 

In the month of February 1807, Lord John Campbell disponed these 
lands to James Campbell the pursuer, who was infeft on the 24th March, 
and whose entry to the lands was declared to commence at Whitsunday 
thereafter. " 

The right of the pursuer, therefore, was completed before the period 
of 40 days preceding the term of Whitsunday. 

The lands were possessed by the defenders, from year to year, at a 
low rent 

~' The pursuer raised a summons of removing, dated 7th March 1807; 
wHch was executed on the 16th and 17th days of the same month, and 
concluded fdt removal at the term of Whitsunday 1807« ffom the pas- 
ture, and at the separation of the ensuing crop from the arable ground. 

The action was called in Court on the 3d April. Thus the libel was 
dated and executed before the pursuer had taken infeftment ; but before 
it was called in Court his right had been completed *. 

The Sheriff of Argyleshire assoilzied the defenders from the action. 

The cause was then brought by advocation before this Court j and 
having been discussed before Lord Balmuto, Ordinary, his Lordship ad- 
vocated the cause, and decerned in the removing ; and,' upon advising a 
representation, pronounced the following interlocutor : — ^^ In respect 
^ that it appears that the pursuer, in February 1807, obtained a disposi- 
** tion from the Duke of Argyll to the lands occupied by the defenders, 
** his entry to be at Whitsunday following, and infeftment taken upon 
" the said dispositions upon the 24th March 1807 ; that the summons 
** of removing, raised by the pursuer against the defenders, bears date 
^* the 7th March, to remove from the lands possessed by them at the 

" Martinmas 



* Certain communings/ relating to the removal of the defenders, occurred between ^ 
them and the pursuer, which were made the subject of argument in the pleadings, and 
were thought worthy of notice in the interlocutor of the Lord Ordinary. But these 
were of a nature altogether indecisive ; and did i\ot in the slightest degree influence the 
Court in deciding 4he question. 
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Martinmas follo^ng, and was executed personally against the defen^ 
ders upon the 16th and 17th days of March 1807 ; that the same 
was cdled in Court upon the 3d day of April following, ten days after 
the pursuer was infeft in the lands^ when decree passed in absence ; 
that, previous thereto, it is stated by the pursuer, and not denied by 
the defenders, that intimation was given to them of the pursuer's in« 
tention to remove them from the lands which they possessed on verbal 
agreements ; and that in consequence thereof a transaction fer purchas- 
ing their stock was concluded betwixt the defenders and the pursuer's 

*' brother^ and a missive granted by him to them as to the terms of the 
purchase, and' also an agreement made for allowing them to possess 
pasture for their cows : Therefore, and upon the whole circumstances 
of the case, refuses the desire of the representation, and adheses to the 

^ interlocutor complained of." 

The defenders reclaimed to the Court ^ 
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Argument for defenders. 

Ix/, The pursuer having raised his summons before iavestit^ himself 
with a l^gal title, all proceedings thereupon must be null ; and the pro* 
duction of an infeftment, posterior in date to the execution of the suoa- 
mons, cannot cure this fundamental defect. 

Of all civil processes that of removing tenants from their possessions 
has been subjected to the greatest strictness' of interpretation in every 
step. If the summons of remoidng be called a day within the period of 
40 days prescribed by the act of sederunt, the process is inefibctual.-^ 
Being thus rigorous in the formality of die process. Is our law less attea^ 
tive in a much more essential matter, the sufficieacy of the pursuer's title? 

On the contrary, in the early times of our law, previous to the act 1555, 
ch. 39, and when the warning in its form and period was barbarous and 
precipitate, ijStair, b. iL tit. 9. § 59.) the utmost acc^uracy and certainty* 
was required in that article. A warning could only be given by the 
master of the ground; and this character could only be vested in huxi by 
infeftment' 

Thus, at a period when the civil rights of the lower, orders were muth 
disregarded, the utmost strictness' was required in the title, of those who 
pretended to disturb or remove a tenant. In 1 449, tacks were invested 
with the diaracter of real rights, and were rendered eflfectual against sixi^ 
gular successors ; and doubtless the importance of this rank of labourers 
had risen in the public opinion, because, about a century afterwards, in 
the year 1555^ an act was passed prescribing the order of warning and 
removing^ 

The act 1555, ch. 39. while it introduced certain regulations relating 
to the mode and period of warning, left the title of the pursuer in its 
former situation ; and, in the opinion of the best institutional writers^ 
after that act passed, infeftment, previous to the precept of warning, was 
necessary to constitute a tide to pursuc-^tair, b. ii. tit. 9. §39, 40, 41. — ■ 
Bayne^ Notes on Madccnzie, b. ii. tit. 6. § 11. & 12.— Bankton, b* ii. 
tit. 9. § 54. — ^^See also Kilk. voce Title to Pursue, Feb. 1749, Paxton against 
Hunter. — Erskine, b. ii. tit. 12. § 28. — ^The act of sederunt 1756 was 
then passed, rendering the process of removing more simple j but, so far 

as 
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a^ the requisites of the pursutr's title are concerned, it introduced no in- 
novation. Accordingly, in the case of an apparent heir, whose posses- 
sion may, in some degree be considered as a merer continuation of that of 
his predecessor, and whose situation therefore is highly favourable, in- 
feftment was nevertheless required. This case, too, occurred immediate- 
ly after the passing of the, act of sederunt ; and was decided by the judges 
by whom the act was framed, (15th Dec. 1757, Paton against M*Intosh.) 

In later cases an heir has been allowed to make up his titles, cum pror- 
cessu^ and to produce his infeftment before extract. But a singular suc- 
cessor cannot have any such indulgence. 

2. The entry of , the pursuer, was not to commence till the term of 
Whitsunday ; and, prior to this period, his right, even if infeftment had 
followed on it, was not complete. The pursuer was thus attempting to 
exercise one of the most important acts of property, before he could in 
law be held as having obtsdned possession of the lands. 

Argument ifor pursuer. 

Prior to the act 15559 warning was merely a verbal intimation by the 
master of the ground \ and subsequently to that act, it was given in the 
form of a precept in writing, executed by the baron officer, and was 
thus an act of jurisdiction. Feudal investiture was necessary to au- 
thorise any act of jurisdiction ; and therefore a person uninfeft could' 
not issue a precept of warning. Hence the origin of the custom or 
rule. 

The substantial policy of the law, however, was merely to protect 
tenants from being disturbed by persons without sufficient title ; and, 
therefore, in cases where the tenant could have no doubt of the master*a 
right, infeftment, previous to the precept of warning, was not required. 
Thus, a removing was sustained at the instance of an heir, though his 
retour and sasine were after the warning, — Stair, b. ii. tit. 9. ,§ 41. — and 
at the instance of liferenter by courtesy and terce, and of a tacksman in 
possession. With the decay of the ancient principles of jiirisdiction thfs 
maxim has Kill fartho: relaxed; and a late writer (Erskin^, b. ii. tit. 6. 
§ 52.) has ^ated, that there is room to doubt of the unqualified observ- 
ance of the rule in modem times. The Court accordingly, by a series 
of decisions, have gradually departed from the rule ; and have considered 
that a naked dispositipn carries to a singular successor a right to the 
lands, rents, and leases, and ^consequently a right to remove tenants. The 
possession of a tenant depends merely on his lease-; and, on the expiry 
of ita endurance, it can afford no title to stand in opposition to the con- 
veyance or the estate in favour of a purchaser. There is no sound rea- 
son why the judge-ordinary should not, in these circumstances, give 
effect to the purchaser's title. 

Accordingly the Court have found that a judicial .factor uiiinfeft could 

remove tenants, (Thomson against Elderson, 9th July 1757.) It was 

afterwards found that a decree of sale was a sufficient title to enable the 

purchaser to pursue a removing (21st* January 1791, Stewart against- 

. Spalding, N. R.) More recently, a .summons of removing at the in- 

H h stance 
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Stance of an uoinfeft purchaser, and the factor of the seller, who had been 
invested with the usual powers, including that of removing tenants, was 
sustained (24th June 1802, Morison against Ferguson.) And by the 
latest decision on the subject, a removing 'was sustained at the single in-- 
stance of an uninfeft puribhaser (23d November 1807, Milne against 
Petrie*.) 

This rule, therefore, may now be fidrly considered to be antiquated, and 
to have expired with those peculiar principles and institutions in which it 
ara<ie. 

But independently of this view of the case, the supervening infeftment, 
produced before the decree, must draw back to the date of the summons, 
ind cure all defects. 

The act of sederunt 1756,^ enables proprietors to raise a summons be« 
fore the Judge Ordinary ; and there is no reason why an infeftment pro- 
duced before decree should not be as admissible and available in this as in 
any other ordinary action f . 



* This case was reported by Lord Newton^from the BiIl-*Qiamber ^ and was as follows. 

Alexander Young purchased a ridge of land lying in the Burgh Acres of Arbroatb^ 
but did not take infeftment on his disposition. (5th December I799). Young let this 
piece of ground^ on a verbal lease to William Petrie a Carter in Arbroath. 

Youngy remaining still uninfeft, disponed the property to James Milne, (ajd Novem-* 
her 1 805O Nilne» without taking infeftment^ raised a summons of removing before the 
Magistrates of Arbroath, concluding that Petrie should remove at the term (» Martinmas 
1 807* This summons was executed and called in Court more than forty days before 
the previous Whitsunday. / 

The defender objected, that the pursuer was not infeft ; and the Magistrates pronoun- 
ced the following interlocutor ( 1 8th Sept. 1 807.) « Having again considered this pn>* 
<< cess, with the reclaiming petition, sist farther procedure until thfe pursuer produce a 
« sasine in his favour, which is the only proper title for carrying on the action." 

The Court were of opinion, that, in the circumstances of the case, infeiEtment was not 
necessary. The defender cfDuld not have objected the want of sasine- in a question with 
Young, from whom he derived his lease. Every right, however, t^t existed in Young's 
person was conveyed to the pursuer ; and the objection must be as incompetent in the 
one case as in the other. 
. The Court remitted, with an instruction to repel the defence. 

f The following case, which has been overlooked in the pleadings, afibrds another 
instance of the incliiiation of the Court to disregard the ancient rule. It b not report- 
ed ; but was as follows, ibth February 1802, firown* against Lang. 

James Lang, the defender, derived his lease firom the father of John Brown the pur« 

suer. 

After his father's death, Brown, on his mere apparency, and before investing himself 
with any title, raised (atst February 1800) a summons of removing on the act of sede- 
runt 1756, concluding that the defender should remove from the arable lands at March 
1 800, and from the grass and pasturage at the Whitsunday thereafter^ which was called 
in Court on 7th Marcbt more than forty days preceding Whitsunday. 

The summons was given out to see; anci (14th June) returned with a defence, that the 
pursuer had produced no title. 

The process remained in this situation till 1st April 180 1, when the pursuer raised 
and executed a summons of wakenipg. 

On the ist July i8oi, the pursuer completed his titles, and was infeft« 

The pursuer, therefore, had commenced the process^ and allowed the term at which 
he concluded against the tenant for removal to elapse, before completing his title. 

The 
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9d^ A purchaser, after obtaining his disposition, is entitled to take mea- 
sures to render his possession effectual at the term of his entry. He is 
not entitled, and does not attempt to enter or insist in a removing pre- 
vious to the term of Whitsunday. But he has right to use all legal re- 
medies to make his right good at the period of its commencement. 

A great majority 'of the Court were of opinion, that the title of the 
pursuer was sufficient. While the removal of tenants was accomplished 
by a precept of warning executed by the bailie or officer of the proprietor 
of. the land, and white the landlord was exercising an act of jurisdiction, 
infeftment previous to the date of the precept might be necessary. But 
the law has relaxed gradually from the rigour of this ancient rule ; and, 
vrithout injuring the security of the tenantry, a more pimple processrof 
removal has been introduced In terms of the act of sederunt, the cal-» 
ling of the summons 40 days before, Whitsunday, is equivalent to am 
execution of warning. If inieft, therefore, as in this case, at tbc time 
of calling the summons^ the pursuer ie to be held and considered as 
having warned. Sudi was the opinion of the Court, in the case of Stew- 
art against Spalding; an4 the security of the tenant is not aSected, because, 
before decree, the title of the pursuer must be completed. 

The Court adhered to the interlocutor of the Lord Ordinary. 

^ 

Lord Ordinary, Bdhnuto. Act. Win. Mxicdonald. . Alt. J. Burnett. 

CM MacdaimU, W. S. and Bob. CampbeU, W. S. Agoits. Buchanan, Clerk. 

J.W. 



Mo. 



The case was discussed before Lord Bannatyne» Ordinacyt who pronounced (7th Julj 
1801) the following interlocutor : « The Lord Ordinary haTing heard parties procura- 
<< tors upon the grounds of the libel and defences ; in respect the pursuer came into 
cc G)urt with his action before establishing a title in his person by infeftment, and did 
« not afterwards obtain his title, and procure himself infeft until more than a year after 
<r* the original action was called in Courts and the term long expired at which he con- 
« eludes for removing ^ therefore sustains the defences, assoilzies the defender, and de- 
« cems \ superseding extract till the 3d sedef unt day in Noviember next." 

The Court/ however, (loth February 1802) altered, this interlocutor; and decerned in 
the removing with expences. 
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(BILL-CHAMBER.) 



ISABELLA MAXWELL, 



AGAINST 



March 5. X808. 



ALEXANDER WALLACE. 

Husband ^ Wife/ — An interim separate allowance will not be given 
hy the Courts to a wife who has only commenced an action of separation^ 

ISABELLA MAXWELL brought an action of separation before the 
Commissaries against her husband Alexander Wallace. In the course 
of this action she presented a petition to the Commissaries, praying them 
** to ordsdn Mr Wallace to pay to her, or to her solicitor, the sum of 
" L. 200 Sterling, or such otfier sum as might seem proper, towards 
** interim aliment and defiaying the expences of this process." This 
petition the Commissaries refused. On this she presented a bill of advo- 
cation to the Court of Session, which Lord Craig, Ordinary on the bills, 
appointed to be answered. The answers not being given in during three 
weeks, she presented a note to Lord Cullen, then Ordinary on the bills, 
praying for an immediate remit to the Commissaries to grant her the 
interinl allowance she* had demanded. His Lordship appointed the bill to 
be printed ; and reported the case. It was pleaded for the pursuer. That 
she was ill used by her husband, and could not live with him, so that 
she required a separate aliment 2 That if she were defender in an action 
of divorce she would have an interim allowance for that, and ex- 
pences of process; and it would be hard to deny it to her when she* 
was pursuer in an action of separation : That if this were refused, such 
actions could not be maintained by wives at all- 

The defender denied the ill usage ; . and stated, that he was willing to 
receive her into bis family, so that she had po need of separate 'aliment ; 
and that it was contrary to the established rules of the Commissary 
Court, which had always btfen followed in such actions, to grant any in- - 
terim allowance in such cases. . ' 



The Court thought the demand premature ; and therefore remitted to 
the Ordmary to refuse the bill. 



l,ord Ordinary, Craig. 



Joseph Cauoin, W. S. Agent. 



M. 



No. 



May 12. 1808. COURT OF SESSION; W? 



Na XXXVII. May 19. 1808. 

MISSES GLASFORD 

AGAINST 

JOSEPH ASTLEY. 

Property. — TAe proprietors of a small garden in a tonio'n found entitled to 
erect a screen of wood on their own ground close upon the windows of an 
adjoining proprietor s house^ which looked into their garden^ for the pur-^ 
pose of excluding these windows from this view ; there being no servi^ 
tudej luminibtis non oflBciendi, and the windows being two of them 
newly made^ the (bird newfy enlarged. 

THE Misses Glasford were proprietors of a garden attached to o^ 
house in Borrowstownness. Joseph Astley was proprietor of a 
building immediately adjoining, which had some windows looking into 
this garden. This property had' no servitude^ lumirtibus non officiendi^ 
ova the garden* Astley, in order to make a better use of his property, 
enlarged one of the windows looldng into this garden, which had for- 
merly been an open girahary window with wooden spars, a;nd cbnverted it 
into an ordinary dwelling-house window with a glass casement. Ttiough 
the garden was overlooked from various otfaisr quarters, yet the Misses 
Glasford, not liking it to be so closely looked into as it became liable to 
be from Astley's windows, erected a wooden screen, on their own pro* 
perty, but within a foot and a half of these three windows, and so high 
to cover ail of them. After submitting to this for two years, Astley 
puUed i$ down by his own authority ; on which Misses Glasford ap{)lied 
to. the Sberiff to compel him to re-erect it at his own e:cpence, and to 
prohibit him from touching it in friture. 

Astley at the same time petitioned the Sheriff to prohibit the Misses^ 
Glasford from re-erecting it. 

In these processes the Sheriff pronounced this interlocutor, (Dec. 27. 
1805,) — ^ The Sheriff conjoins this complaint with the cpmplaint at 
^ the instance of Joseph Astley relative to the same subject ; and 
*^ having considered the debate in both processes, finds that Mr 
^ Astley has not produced, nor alleged the existence of any writing 
** which grants him a servitude of free light or prospect over the 
** property of the Misses Glasford, or which can serve as the ground 
** of a plea of possessory judgment ; which plea is further inapplicable 
to this case, in as much as two of the windows in question have only . 
recendy been struck out of the wall by Mr Astley, and the third has 
^* been recently enlarged and altered by him from an open granary win- 
dow with wooden spars into an ordinary dwelling-house window with 
** a glass casement": Finds that the wooden screen complained of by Mr 
Astley was confessedly erected by the Misses Glasford, within the bounds 
" of their own property,, and at the distance of seventeen inches or 
** thereby from the wall of his house ;' and as the said operation has a 

I i ** lawful 
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** lawful and allowable object in maintaining the pnvacy of their gar- 
** den, and hindering the same from being over-looked or injured from 
** the windows of Mr Astley's house, and this at a less expence to them- 
" selves than by erecting a wall of stone and lime, which they might 
** warrantably do, it cannot be reputed an act done in emulationem vicini: 
** Therefore, and having considered the judgment of the Court of Ses- 
•* sion in the late very similar case of Dunlop against Robertson, 1st 
** Dec 1803, finds that- Mr Astley did wrong in cutting and throwing 
" down the said screen ; removes the interdict granted against the Misses 
*^ Glasford relative to the erection of such a screen ; and prohibits Mr 
" Astley from again throwing down the same when erected */' 

The defender advocated the case to the Court of Session, when the 
Lord Ordinary pronounced this interlocutor, (May SI. 1806,) ** Advo- 
^ cates the cause ; repels the defences pleaded foe the raiser of the advo- 
^^ cation, Joseph Astley; and decerns against him in terms of the inter- 
** locutor of the Sheriff complained of in the advocation/' 

The cause came before the Inner-house by petition and answers. 

Argument for the petitioner. 

No person is by law allowed to use his property in emulationem vktniy 
to build up any thing, for instance, on his property, which is of no 
use at all to himself, but of great detriment to his neighbour. Nor is 
this all. Nothing will be allowed to be built which causes a great evil 
to a neighbour, unless it is xA considerable or serious use to the person 
who builds ; and, particularly, nothing will be allowed to be built which, 
without any serious use to the builder, directly and immediately hurts a 
neighbour. These are the establ&hed doctrines of what is called the law 
of nuisance. They are recognised in the laws of al} countries. In that 
of England, vide Blackston, b. ill ch. 18.— The King against White 
and Ward, 20th May 1757, Burnet's Reports* In the civil law, which 
is universally received in Europe — ^GailL Observ. Practic. lib. ii. obs. 69. 
§ 28. — Gratiani, Discept. Forens, c. 745, n. 37, 38. — Herin^us de 
Molendinis, quaest. 15, § 34. — Mevii Comment, ad jus Lubte. p. 3. t. 
12. art.. 7. §30,31, 32.— Metioch de Arb. Jud. cas. 156. § 9.— In 
the law of Scotland, ** No man," says Lord Stair, b. ii. t. 7. § 7. may 
" dispose so upon his own ground as to put any positive prejudice, 
" hurt, or damage upon his neighbour." See also Bankton, b. ii. t. 7, 
§ 1 5. — Erskine, b. iL t. 1 . § 2. — Fraser against Dewar of Vogrie, Jan. 
20. 1767, Sel. Dec. — ^Ralston against Pettygrew, July 29. 1768, Diet. 
V. iii. p. 173. — Ibid. Steele against Crokat, June 1. 1791. But in this 
case the, advantage to be gained is quite trifling and fanciful, since the 
' garden. 



. * In a note subjoined to this interlocutor, the case of Robertson is thus reported by 
tjie SheriflTy (Mr Hume, Professor of Scots Law). — « Robert Robertson writer in Ayr 
had a house there, with a small back ground, not more than 30 feet long, and enclosed 
with a wall 8 feet high. His neighbour, Dunlop, having built a house within three feet 
of tlus back ground, with its windows looking that way, Robertson pulled down his old 
wall, and erected a new one, which darkened the windows of Dunlop's house* The 
Lord Ordinary, and afterwards the whole Courts found that Robertson had a right to 
do so. N . • • 
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garden has ho pretence to privacy. The evil done to the petitioner is 
very great ; for it shuts up the windows of his house; and it is quite di- 
rect, for the screen is erected expressly to shut up these windows, and 
for no other purpose whatever. 

It is very true that a proprietor may build a wall to the edge of his 
property without regarding the lights of his neighbour. But that is, be- 
cause it is very highly useful for hini to build in this manner to the edge 
of his property. When a house, or even a garden wall, is built in this 
w^, there is no suspicion of emulatio ; the useful purpose of such erec- 
tions is suflBciently apparent ; and without any inquiry it Is fairly pre-. 
sumaUe from the very nature of them. A stone wall is so expensive, 
that nobody would build it merely for whim or ill nature; and therefore 
it may, in all situations, be safely presumed to be done for a reasonable 
purpose. This presumption may be usefully admitted to save nice io- 
Testigation ; and on this principle was decided the case mentioned in < 
the SheriflTs interlocutor. There a solid and expensive stone wall was 
built ; but in this case there is no room for any such presumption, as the 
screen here erected cost litde or nothing. The fact then must be looked 
to, which plainly is, that it was of no serious use to the respondents ; 
no use bearing any proportion at all to the evil suffered from it by th& 
petitioner. 

Argument for respotidents. 

The rule of law, that a person having ground in property free from 
servitude, may build on it to the verge without regard to the buildings 
that stand on the adjoining property, is highly expedient. It is plain 
and simple ; every body can know it ; and suit their conduct to it. It 
prevents inextricable difficulty in setding the rights of neighbours. Ac- 
cordingly it is fixed in our law past all question *. The case of Dunlop 
against Robertson is a sufficient example of it, where a set of windows 
were covered by a wall built for that very purpose ; and the Court found 
that it could lawfully be done. It is a mere jest to say, that a stone wall 
is different in this respect from a wooden screen. . It is argued, indeed, 
that the building of a stone wall, being expensive, affords a presumption 
of a serious purpose of utility4:o the builder, which the raising of a wood- 
en screen does not ; but it is absurd to talk of presumptions where the 
fact is quite pl^un. The purpose in the case, of Robenson was nothing 
else but to avoid being overlooked ; that was too plain to be matter of 
' presumption ; and the same purpose exactly exists in this case. It would 
be ludicrous to say to the respondents, you may cover these windows by 
a wall of stone, perhaps of brick, but not at all by a wooden wall, for 
malice builds in wood, but rarely in brick, never in stone* The case of 
Robertson did not go on any such presumption, but on the general rule 
that a proprietor iOf ground may build to the verge of his property. This 
rule is absolute, and excludes all question about emulatio. 

If 



^ So found, loth March 16139 Somxnerville, Diet. vol. ii. p. 274. Donald against 
Dick, 15th November 1750, Falconers — Qark against Gordon, StB July 1760. 
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If there were nx)m for a qu^don of emulation there is here no proof 
'of emulatich The respondents have an advantage from keeping up this 
screen, for it prevents what they feel to be an evil, i. e. their garden be- 
ing liable to a close inspection, at all times, by the inhabitants of the pe- 
titioner's house. Thi& feeling is nowise so rare or whimsical as to be 
undeserving of regard There is, therefore, no proof of emulatio or ma^ 
lice. 

As to the idea that not only an advantage, but a considerable advan- 
tage must appear to be gained, when a person uses their own property so 
as eventually to put a neighbour to inconvenience, in short, that there 
must be a proportion approaching to equaUty^ between the advantage to 
be gained by die one and that lost by die other, it is fiu* too vague and 
open to arbitrary opinion td be law. It would ditow loose the whole 
law of property, and occasion inextricable lidgadoo. The utmosr that 
can be S£dd, is, that what is plainly done from mere malice shall not be 
allowed ; but if any use can be shewn, such as removes the charge of 
malice, that is enough. This, accordingly, is all the length to which the . 
writers or other autljorities of our law, thstt' are quoted, ga 

The civil law is the same ; and no text fe produced to shew the con- 
trary, though the commentators, whose speculatidH^ are not tarammeUed 
by practice^ entertain various opinions. One half of those quoted, how- 
ever, are in £ivour of the respondents ; but our own decisions are our 
best commentary on the civil law, of which we have in this matter adopt- 
•ed, and applied the principles. 

The English law of nvisance has no application^ fcx: the lights stop- 
ped here are not ancient lights, as those were in the case Bhickstone men- 
tions. 



The Court (24di Feb. 1808) adhered to the interlocutor of this Lord 
Ordinary. 

The defender reclaimed ; but his reclaiming^ pedtion was refused widi<- 
out answers (12th May 1808*) 

The majority of the Court adopted the argument for the respondent, 
ope Judge thought that of the petidoner wdl founded. 



Lord Ordin2ur7, Act. Dim. Macfarlane. 

Agents J John Tweedie^ and Macritchie ^ Littk. 



Alt J. Gktsjbrd. 
, Clerk. 



M. 



NO. 



J 
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V 

JAMES EWING Trustee on the Sequestrated Estate of Mac allister 

and Bryson, 

AGAINST 

WILLIAM JAMESON. 

Bankrupt. — The circumstances that a caption was raised against a 
debtor^ and that a messenger with that caption in bis possession^ but 
without instructions from the creditor to put the debtor in jail^ and 
without displaying his blazon^ or by any form executing the caption^ 
but merely notifying that he had a caption^ compelled the debtor to go 
with him to the chamber of the agent for the creditor^ where he (the 
debtor) remained for an hour^ and then was allowed to go away by 
the consent of the agent for the creditor^ no execution being returned by 
the messenger J are not sufficient to constitute imprisonment in terms of 
the act 1696, ch. 5. 

WILLIAM MACALLISTER, merchant in Glasgow, on the 17th 
June 1801, 'granted a disposition of a dwelling-house in Glas- 
gow to William Jameson, who took infeftment thereon on the 19th of 
that month. 

William ' Macallister^s estate was sequestrated soon after ; and James 
Ewing was, appointed trustee upon it. He brought an action for re-' 
ducing the disposition to William Jameson under the act 1696, ch. 5. on 
the grounds, 

1//, That the disposition was not given for a price then paid, but in 
extinction of a debt previously due by Macallister to Jameson, ^dly^ 
That Macallister was then insolvent, idly^ That Macallister was im- 
prisoned within 60 days of the date of the sasine. 

Jameson in defence denied all these circumstances. 

A proof was allowed to both parties (2d December) by the Lord Or- 
dinary; and a state having been prepared and reported, counsel were heard 
in presence, and memorials were ordered on the whole cause. 

On advising these, the interlocutor of the Court (May 15. 1807.) was, 
** Repel the reasons of reduction, assoilzie the defender from the con- 
** elusions of the action, and decejn." This interlocutor was given on. 
this reason, which rendered the consideration of the other points unne- 
cessary, that the Court did not think Macallister had been imprisoned in 
terms of the act 1696. 

The pursuer presented a reclaiming petition, in which he directed his 
argument chiefly to this point * ; and diis petition was answered. 

K k The 



* The defender objected to the competency of parole evidence in this case, on the 
ground that apprehension by a messenger was an act%^ legitimus, which could only be 
proved by a regular execution. But the Court did not pay any regard to that plea. It 
was held to be settled law that parole evidence of apprehension or imprisonment consti- 
tuting bankruptcy was admissible. 
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The facts of the case in relation to this point, sufficiently appear in the 
following extracts from the proof* James Elder, writer in Glasgow, who 
was the law- agent of Sir Michael Cromie and Company, depones, " That 
** he was employed by Leckie, Ewing, and Company, merchants in Glas- * 
** gow, to raise ultimate diligence, at the instance of Sir Michael Cromie 
^^ and Company bankers in London, against Macallister and Bryson mer- 
*^ chants in Glasgow, and William Macallister one of the individual part* 
*^ ners of that Company. That he accordingly raised such diligence; and 
*' for this purpose he put the caption already in process, soon after its 
^ date, into the hands of Macrone and Fullarton messengers in Glasgow, 
** with instructions to endeavour to recover the debt, and for that pur- 
^ pose to apprehend William Macallister; but' he does not recollect that 
" he gave any instructions to incarcerate him. Depones, TTiat in.con- 
^^ sequence of these instructions, he has reason to believe that William 
^ Macallister was accordingly apprehended, and kept for some time in 
•* the writing-room of James Macrone messenger ; and his ground of 
<^ belief is, that while Macallister was thus in custody of the messenger^ 
^* he either came along with the messenger, or sent a message to the de- 
^ ponent, or to D, Macnayr writer in Glasgow, then the deponent's 
'^ partner, requesting to he liberated ; upon which, either the deponeat oc 
^ D. Macnayr communicated the request to Leckie, Ewing, and Com- 
** pany, their employers, who consented to his liberation ; and the depon- 
^ ent further thinks, that the date of Macallister*s being taken into cus^ 
^< tody, as above described, was the Ist of August 1801, both from the 
^ certificate to that purpose on the back of the caption, and from a charge 
^ being made in Macrone and Fullarton's books, against the deponeitt^ 
«* for apprehending William Macallister of that date." ' 

Allan Fullarton depones, That ** the deponent is certain, from the en- 
^^ try in the books kept by him and Mr Macrone, that William Macallisr* 
^ ter was apprehended on the 1st of August 1801." And he further de- 
pones, " That, after being so apprehended, the deiponent carried him to 
^^ the office of Macnayr and Elder ; and the deponent, after detaining 
** Macallister there for a short time, got orders from D. Macnayr to li- 
** berate hin^ ; and he does not think that the time from which he ap- 
^< prehended Macallister till the time he liberated him ej^ceeded an hour. 
** Depones, That he never received any instructions from Macnayr and 
** Elder to imprison Macallister, but merely to bring him to their office, 
•* in case he did not pay the debt.'* 

John Macausland, a clerk to Macallister, depones, ** That in' the suift- 
** mer of that year ( 1 80 1 ) but the particular month he cannot recollect^ 
** he remembers that Mr Macallister went along with Allan Fullarton, a 
*' preceding witness, to the counting-room of Macnayr . and Elder, and 
^^ the deponent understood that he did so in consequence of FuUarton's^ 
^^ having a caption against him at the instance of Sir Michael Cromie 
** and Company; and when Mr Macallister returned to his counting-room^ 
^^ he informed the deponent that he had obtained a delay in payment of , 
^ the debt for which the caption was raised. Depones, That he does 
^ not think there was an interval of an hour between the time Macallis- 
^ ter went out vrith Fullarton and his returning to his counting*house/* 

There 
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TTiere was a certificate on the back of the caption, which in substance 
agreed with Fullarton's deposition, and it was admitted not to be a regu- 
lar execution. ^ On the facts thus proved, it was argued, 

For the pursuer. 

s 

The apprehension of a debtor upon a caption, and his being actually 
, in the custody of a messenger, is imgrisoument in the meaning of the 
act 1696, ch. 5. This is fixed by the judgment of the House of Lords 
in the case of Woodston against Scott in 1755, Fac. Coll. vol. i. p. 206. 
and 331, and by a variety of cases since decided agreeably to that judg- 
ment — ^Macadam against M'llwraith, 23d November 1771 ;r— Fraser 
against Monro, 5th July 1774 j — ^Macmath against Mackellar's Trustees, 
1st March 1791 *• ^ ^ 

The case of Elliot against Scott, 3d March 1768, is not of an opposite 
nature, for in it there was no actual cpstody, but a simple arrest ; the 
same remark applies to the case of Maxwell against Gibb^ 17th Novem- 
ber 1785, in which the messenger expressly said he had not apprehend-- 
ed the debtor, nor taken him into custody^ and to the case of Richmond 
against Dalrymple's Trustees, 14th January 1789. 

But in this case, there was ^prehension and custody. The debtor 
was taken by virtue of the caption, and kept for an hour. So far from 
his not being in custody, the messenger would not, and did not, liberate 
him till he had orders from Messrs Macnayr and Elder, nor did they give 
such orders till they had received authority from their employers. It is 
therefore clear, that Macallister was ^ in custody of the messenger,*' 
which, according to the terms of the judgment in the case of Woodston, 
constitutes imprisonment under the act 1696. 

It is of no consequence that the apprehension took place without dis- 
play of blazon. This may be a necessary circumstance in a charge of 
deforcement, because it may be said that the person accused did not know 
the character of the messenger. But when the debtor acknowledges and 
submits to the messenger's authority, such formality is not necessary to 
the valid execution of the caption. This is laid down by all our writers 
Stair, b. 4. tit 47. § 14. ; Bankton, b. 1. tit. 10. § 195; ; Erskine, b. 4.' 
tit. 4. § 33. Accordingly, in none of the cases above quoted, was that 
circumstance at all enquired into or regarded. 

For-the defender. 

The Scotch Le^laturc, when it made use of the word imprison- 
ment in the act 1696, did certainly mean putting into prison. 

For, in the ^rst place, the word is hardly susceptible of another 
meaning. 

In 



* See account of these cases m Bell's Bankrupt .Law, vol. L p. 2S. and following 
pages. 
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In the second place, there were good reasons, arising out of the nature 
of the Scotch bankrupt law, which must have determined the Legis* 
lature to require actual incarceration as a constituent of bankruptcy. 

Previous to the act 1696, we had reductions on the head of bank- 
ruptcy ; and it is plain that the Court of Session had adopted a distinc- 
tion between insolvency and notour bankruptcy; It was decided not to 
be sufficient in these actions that a person was insolvent, and even known 
to the defender to be so, unless he was also holden aild repute bankrupt. 
Circumstances were required to be proved sufficient to establish this no- 
tour bankruptcy. Cochran against Langton, 8th February 1694, Foun^ 
tain hall ; — Creditors of Carlourie against Lord Mersington, 2 1st De» 
cember 1694, and 16th January 1695, Fountainhall^ vol. L pages 652 
and 659. 

These cases seem to have given rise to the act 1695, which was made 
for the purpose of establishing a test of notour bankruptcy. For this 
purpose some public event was necessary. Such an event was the debt- 
or's being put into a public jail, or his flying to a sanctuary, or his ab- 
sconding. But his being merely apprehended, and in the custody of the 
messenger, is not such an event, since it is quite private. It might be a 
test of insolvency ; but no test of that was wanted. On the contrary, 
by the act, insolvency is to be proved, and itself forms part of the test of 
notour bankruptcy. 

Considering, too, the nature of bankruptcy, and its effects under this 
statute, it was necessary that the test of it should be very decirive and 
. very public. 

The essence of bankruptcy is the necessity of dividing the debtor's 
estate among his creditors ; it is the knowledge of this in the debtor, and 
in those who have received rights from him, that makes those rights 
proper subjects of reduction. But to constitute a proper test of this 
knowledge, and still more, a test that was to operate by presumption re- 
trospectively, it was necessary to have some event which should not 
merely prove intolvency, but should be of a nature to bring in the cre- 
ditors to a claim for division of the insolvent estate^ and should demon- 
strate to the worid as well as to the debtor, the necessity of dividing that 
estate among them. Such an event was the putting of the debtor into a 
public jail, but such was not mere private custody of him by the mes- 
senger. Actual incarceration, too, was an event of easy and certain proof, 
and therefore fit to be pitched upon as a criterion on which important 
legal consequences should depend, but mere custody by a messenger was 
just the reverse. 

Thirdly J From the nature of personal execution in Scotland at the tim;^ 
the act 1696 was passed, the wbhl imprisonment in that act must have 
meant actual putting in prison. For the only imprisonment it mentions, 
is imprisonment on a caption. Now the style of a caption itself shews 
what is imprisonment on it, for it orders the messenger to apprehend 
the person of the debtor; " and being so apprehended, to put him 
** in sure ward, firmance, and captivity within their respective tol- 
booths," &c. 

The 
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The judgment in tk^ case of W,oodstoa was not a general decision that 
custody in die hai^$ pf 9 m^eagier wa$ imprisonment in the meaning of 
tibe act, but only th^ }t was sp ii> th/e spepial clrjc^m^anoes of that case. 
And it ^appcaiB that there were specf Arties in it. ][f it had been in po/pt, how- 
ever, It was contrary to the spirit of pur Scotch bankrupt law, and must 
have be^n given froQA the Ho.u$^ pf Lords looking too much to the pe- 
culiarities of the law of England, which in this respect is in a different 
situation from ours ; so that this case did in no view deserve tl^ respect 
that has been paid to it as a precedent ; and Cases resting solely upon its 
authority must be regarded as erroneous. At the same time none of the 
cases quoted for the pursuer are nearly so strong as the present, suppos- 
ing the situation of Macalister, during the hour he was with the mes- 
senger, to have been custody in his hands ; and the case of Elliot against 
Scott, 3d March 1768, affords an instance where there was custody in 
the hands of the messenger, and this was found not to be imprisonment 
in terms of the act 1696. 

But in truth, in this present case, there was no custody in the hands of 
the messenger. The messenger never had instructions to imprison Mac- 
allister in any sense of the word, but merely to find hint out, and to re- 
cover the debt ; accordingly he never displayed his blazon^ nor in any 
form took him into custody. But all our law books require the display 
<^ th^ blazon^ and thp touching ivith t^ rod of peace ip order to an ef- 
fectual execution of the caption, Stair, b. iv. tit. 47. § 14 ; Bankton,b. vi.- 
tit. 37. § 13 ; Duty of a Messenger, p. 6. Here, however, the messen- 
ger did none of these things, but, merely by letting Macallister know he 
had a caption, made him go to I^cnayr and Elder's office, where he 
staid a. short time, without any further compulsion, and then was told 
tjiat he' might go away. The captipn was not therefore executed against 
him |it all ; he not only wa^s never in prisop, but never in the custody of 
the n^essepger. H[e was, ip short, merely apprehjended, which it was de- 
termined in the case of Maxwell against Gibb, 17Ui Novembier 1785, 
and of Richmond against Dalryniple, I4th January 1789, was pot im- 
prisonment in the sense of the act 1696. 

Some Judges thought this case similar to that of Woodston, and were 
for deciding it accordingly j at the same time it was observed by them, 
that that c^e seeme^ to have been decided from views relative to the 
English practice, where custody, in the hands of the bailiff, in a spunging 
house, precedes puttipg into the common jail in all cases, if the debtor 
chooses it, and where this is a sort of imprisonment that has all the effects 
of actually putting In jail. 

But the majority expressed their opinion, that though the case of Wood- 
ston was good authority, so far as it went, and though it decided that pro- 
per apprehension and custody in the hands of the messenger were equiva- 
lent to putting in jail ; yet that this rule was not to be stretched beyond 
that decision, and that in this case there was no custody in the hands of 
the messenger, nor even apprehension in the legal sense of the word. For 
there was no execution of the caption, such as would have * made it de- 
forcement to have rescued the debtor ; there was nothing more than a 
iproposal to go to the office of Macnayr, enforced no doubt by the power 

LI of 
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of executing the caption,* but, not by the actual execution of it ; that the 
character of a messenger was now commonly combined with that of an 
agent for settling the debt ; and the messenger made use of the caption 
to give weight to his proposals^ by telling that he had it ready ; but that 
the execution of it required a further and more solemn act, though per- 
haps this solemnity was not so precisely defined as could be desired. 



The judgment of the Court was, ^ •Adhere. 
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Lord Ordinaiy^ . Act. Ar. Fletcher. Alt. Dun. Ma^fiarlane* 

M. Mcmtgomerie aad John Dillon^ Agents. M. Clerk. 
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No.^ XXXIX. il%17. 1808. 

MAGISTRATES of FORFAR and ALEXANDER MALCX)LM 

AGAIKST 

WILLIAM POTTER. 

Thirlage. — IMPLIED CONDITION. — ji person bound by thirlage to 
grind malt at a certain mill^ and to give for the grinding a certain 
proportion of the malt grinded^ has a right to' repayment from the per^ 
son receiving this mukure of the duties paid to government on the 
malting of that proportion^ — the duties being imposed subsequent to the 
constitution of the thirlage • 

THE inhabitants of the royaltjr of the burgh of Forfar, are, by a 
charter of novodamus of Charles IL and usage thereon, astricted 
to the wind and steel mills belonging to the corporation, for all malt they 
have occasion to grind. The multure is one peck for every six firlots 
of malt to the mill-master, together with a lippie to the miller ; or the 
25th boll to the mill-master, and one firlot to the miller.' 

By the statute, 1 2th Q. Anne, stat. 2. c. 11 . a;duty of sixpence per bushel 
was laid on malt. It was ordained to be paid by the maker of the malt, and 
to be charged according to a measurement of it made by. the excise- 
officer while it was steeping. In the year 1725, this tax was in Scot- 
land reduced to threepence per bushel. During the reign of George II. 
the malt-tax in Scotland was raised to 3s. lid. and 5-20ths of a peAny 
per boll. In the year. 1802, it was raised to lOs. and I5-20ths of a 
penny per boll. In the year 1803, it was raised to LA. 28. 15-20ths 
of a penny per boll. 

In 
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In thejast mentioned yeat^, the brewers within the royalty of ForouTs 
conceiving that the burden of this duty, in so far as it was paid on the 
malt delivered as multure, ought to fall on the persons receiving this mul- 
ture, applied to the Magistrates of the burgh for an order to that eflfect. 
This was refused ; on which one of the brewers, William Potter, ab- 
stracted the malt grinded by him from the mills of the burgh. The 
tacksman of the mill, Alexander Malcolm, on this presented a petition 
to the Sheriff, praying that Potter should be ordained to deliver the mul- 
ture on 150 bolls abstracted, according to the rate above mentioned* 
Potter admitted the right of thirlage and the abstraction, but refused to 
deliver the quantity of malt -due as multure,, unless the pursuer would 
tepay him the duty which he had paid to government upon it. 

The Sheriff-substitute found, (1st Nov. 1804,) *« That the defender is 
•* entitled to payment from the^ pursuer of the duties imposed on malt 
^ in the years 1802 and 1803, for the malt he is bound to deliver as 
*^ multure for what is grinded at the mill mentioned in process.*' On 
an appeal to the Sheriff-depute, he (20th Nov.) " adhered to the inter- 
** locutor of Ist current ; and as the quantity alledged to have been ab- 
^ stracted is not denied, decerned against the defender for the multure 
^ libelled of 150 bolls of malt" 

The cause vras brought into the Court of Session by an advocation, 
in which the Magistrates of Forfar made themselves parties. 

Potter founded his claim for repayment of the duties on two different 
grounds i Irf, The 25th section in the act of Queen Anne, above-men- 
tioned, which gave an allowance for the tax to persons paying rent^ and . 
which he maintained applied' to multure as rent ; 2/%, On the equity 
of the case, independent of such clause. 

The interlocutor of the Lord Ordinary was, — ^ Finds that the 25th 
** section of the 12th of Queen Anne, being the first act which imposed 
*• a duty upon malt, which grants a deduction or abatement of the duty 
^^ in certain cases, is confined to rent reserved and payable in malt, and 
^^ is specially limited to the tenants of lands subject to such rent '^ therefore 
«* finds that the said act cannot be construed to extend to mill multures, 
^ which are not rent of lands, but the contract average wages of the work 
** performed, including profit and capital employed ; finds it admitted in 
' ** the fifth page of the answers, that the practice oiF the sucken of the 
** Forfar mills, has been in conformity with the above interpretation of 
«*,the statute, from the period when the malt tax was first imposed by 
^« the 12th. of Queen Anne, down to the year 1802; Therefore advo- 
^ cates the cause, alters the interlocutors of the Sheriff, and finds that 
^ the respondent and defender is bound to pay to the complainer and 
*« pursuer the accustomed multures, at the rate of the twenty-fifth boll 
. «* for the master, with one firlot to the miller, without any deductioil or 
" abatement on account of the duties payable, or to be paid, to Govern- 
** ment ; and in respect that it is not denied by jthe respondent that he has 
** abstracted to the amount of 150 bolls of malt, finds him liable in 
. ** multures and sequels .on this quantity at the above rates, and de- 

*' cems." 

This 
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- This iaterlocutor was broaght under ceview of the laner-House by 
the defoiders. 

There was an argument upon the first ground maintained by the de- 
fender, but as the Courf; did not go upon tha^t, it does not appear ne- 
cessary to report it. 

On the second ground it was argued, 

For jAc pursers.'— 'The pursuers 8in^>Iy demapd, in terms of title of 
thirlage, redelivery or retention c^ the ipjum corpus^ of a certain propcn:-- 
' tion of the m^\t they grind in return for the grinding. They aire certain* 
ly not bound to take a smaller proportion, nor can |heir ret^ning thi^ 
proportion, in terms of their right, subject them ^n f^nj pifpf^^t tp the de* 
fenders, merely because a tax has been imposed on o^alt 

The only reason given why th^ tax should prpduce this effisdt, is that 
it has raised the value o[ malt ; but supposing A^ to b? t^e case, 

In dxejirst place, there is no poadttion in thie conpra^rt, ponjstituting tl^ 
right of thirlage, either direct (m* implied, giying s^ch ^n efiect tp s^ipfa a 
circumstance. It is not said (hjsre is any direipt con4i[tji/9i^ fff th^ na^ire^ 
and the words of the title of this thirlage, sp far frpm implyiag it, plainly 
imply the contrary* The institution of tjiis thirl«;gp piay be r^apded 
as a contract dcfuturo^ to deliver a certain quantity ^f mait £p|r ^ qofX^f^ 
quantity of grinding. Now, it is necessarily impli^ in suc1;l |i contract, 
that the things stipulated shall be deUvejred in kind, withof^t any r^g^ 
to the value they may hai^en to bear, pr the cau^ i)^ m^y effect that 
value. Whether malt should become d^ar or djieap, and friopi whatever 
cause, whether grinding should become dear or cheap^ and from wh^* 
ever cause^ the contract was intended to cent^a^n ip^act^y ^ ^a^neu Jt was 
jnever meant to have any modifications to suit such coatingendes^ AU 
possible contingencies were risks withii^ the contr/act;. They could not 
be foreseen ; they were in fact innumerable ; i)i)t th^ p;arties weiie con- 
tented in general to take their cliancp of thf q^. ^U, w^ bind thems^ves 
absolutely to give in exchange to ^ch other^ th^ one \w^ qiVM)tity of 
malt, the other his quantity of grinding. If then the defe^tul^ should 
deliver less than this stipulated quantity of p^^^t, or demand fiojaiethiog 
more than the grinding in return for it, because malt has bfscomp dear 
from any cause, that i;s ixi ;tru,(h a violation pf the contract, aince it prpiirid- 
ed and intended to provide, that though malt became dear, the sam^ 
quantity of it should b^ delivered for the same quantity pf grinding. 

This cannot foe denied in general; and there is tko rea3pn why |my tSK- 
ccption should bp admitted whien malt bficomes dear hj t;he effect pf a 
revenue statute, mcM'e tha^ by any o^r c;u^e. The];e is jm appearance 
' of .such an exception in the contTiapt of KliMfl^ge i "On the cptxtrary, the 
parties on both sides plainly take their chance of ajl evente, ;wiiaiever 
their nature may be. Th^y did not foresee this perhaps } but neither 
could they possibly foresee a thousand events t^ have liad^ and may 
have, similar effects. Bad aad good harvests, changes \f^ the ii^ode of 
husbandry, facilities or difficulties of importation or exportation, the in* 
crease or diminution of population, war and peace, distillery bills, aiid 

legislative 
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k^latiye measures of Tarious sorts^ may affect, and have affected, the 
price of malt just as much as a tax on making it ; yet it never was 
imagined that these could justify a departure from the terms of contracts 
like this. 

Nor have such contingencies only nosed the price of malt, diey have 
lowered it also aa often. In particular, bounties on importation have 
done this in a way that forms an exact counter-part to the effect of taxa*- 
tion ; yet the defenders never thought that they were bound to give \ 
more than the stipulated multure when this happened. 

No instance can be produced in which our courts have interfered to 
altar the condidons of contracts defuturo^ on account of mere hardship 
ari«ng from contingent events. All such contracts contain a general un- 
dertaking of the risk of all events, at least of all which do not render 
performance impracdcable. The businete of a court of justice is to en- 
&xrce them, not to alter them, according to the change of circumstances. 
This accordingly is notoriously the practice of our courts in regard to 
all contracts of feu, of tack, of annuity, of service, — White against Bail- 
lie, 89th Nov. 1794, and of sale defuturo. It is the rule, too, even in 
the English courts of equity, — See Foifblanque's Tre^^tise of Equity, p. 
\9S^ 123, and S64.~-Rudiments of Law and Equity, p. 37. — ^Brown, 
Parliamentary Cases, 395* 

The case of M^Lelland, 27th Jan. ,1 795, is not only a decision on 
the general doctrine, but is exactly »milar to the present in the circum- 
stance of taxation. 

In the next place, there is no provision implied in the statutes in 
fiivQur of the defender's claim ; on the contrary, the clause in the act of 
Queen Annie, giving, ^^r expressutn^ an allowance of this sort. to persons 
paying rent, sufficiently shews no general rule of that sort was held to 
be implied, ikceptio Jirmat regulam in casibus nan ^xceptit. 

The statutes, with that only excepdon, simply impose the tax with<- 
out any regatd to.the consequences. They are clearer in this respect than 
the statute that was so interpreted in the case of M^Lelland. Other 
revenue statutes have contsiined similar and more extenave exceptions ; 
but all these jcxpress clauses shew that no such provision was held to be 
implied when not expressed. Besides the case of M^Leliand, which is 
in point, the general practice of our courts is no less decisive in regard 
to the interpretation of such statutes than to that of contracts ; none 
of the statutes imposing taxes or bounties can be shewn to have receiv- 
ed such an interpretation in relation to feus, tacks, sales, or contracts of 
. ^ny kind, notwithstanding the vast number of such statiKes, and the in- 
numerable multitude of contracts aifected by them. 

IL The defenders plea rests on the idea, that the price of malt is 
really raised both to the defenders and pursuers to the full amount of the 
tax. But this is an error founded on~ a superficial view of the subject 
For it is a known principle of political science, that a tax which raises 
the price of any of the necessaries of life, raises the price of labour in 
the same propcntion, and consequendy that of all other commodities as 
well as that one which is taxed, — that is to say, it lowers the value of 
money in general. This must accordingly be the effect of the tax on 
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malt. If It rsuse the price of malt, it must ndse the price of other tfaing» 
also, that is, lower the value of money in the same degree. This is 
confirmed by comparing the prices of malt and of wheat bdFore and after, 
the imposition of the various taxes on malt —See Combrune. — See Prices 
at the Com Exchange. In this way, the pursuers, though the malt they 
receive bear; a higher money price than it ^d before the tax was imposed, 
yet are not any richer on that account, because money bears a smaller 
value, and consequently this larger price will buy no more than the small- 
er price would buy before. The pursuers, therefore, are not locupU'- 
tati by the tax ; and cannot be bound to pay over any thing to the 
defenders. At any rate, it must operate in this way to a certain degree ; 
and therefore the pursuers are not locupUtati by the whole amount of 
the tax, nor can it exactly be said how mudu 

In the last place, it will be observed, that the value of the grinding 
has been raised by taxation as well as diat of the multure, since all the 
materials of the mill have been taxed. But if allowance b to be gWea 
for the effect of taxation,, this inust form a 8et*-off agsdnst the demand of 
the defenders; for it would be unjust to give an allowance on this ground 
to one party in a mutual contract, and deny it to the other. It is* in-* 
deed not easy to ascertain the amount of the counter-claim; but that only 
shews the impracticability of regulating the effects of contracts by cbo* 
tinual interferences of coiirts upon the variations of circumstances. 

Aliment for the defender. 

I. In ihe^rst place, the contract of thiriage was by no means a conlnct 
of hazard ; on the contrary, when the parties Substituted mixture in kind 
for midture money, they discovered an obvious intention of avoiding haz^ 
ard by removing that whichthey saw resulted from fluctuations in the j^ 
liie of money. The hazards resulting from bad or gobd seasons, and such 
other natural causes, they must have had in view, and could not obviate, 
nor was it necessary, since such hazards in couisecf time eompensate^each 
other, and produce a fair average. But the risk of an act of the legialar- 
ture inverting, by neglect, the rights of private parties without any ad« 
vantage to the public, they certainly could not have in view ; they must 
have supposed there was no such risk. An equitable interpretation of 
the contract must therefore relieve the defender against the eff<jct of 
such an event. What distinguishes this event from other 'events affecting 
the price of malt, is this circumstance, that the risk of these events was 
within the contract, but the risk of this event was not 

It never has been the practice of courts merely to enforce contracts ac- 
cording to the letter, but to give them an equitable interpretation accord- 
ing to the true intent of the parties, llie exercise of this equity is a 
great branch of jurisprudence, and many rules are laid down in it by 
our writers. Nor has it been. the practice to refuse relief by this equity 
against hardship arising from supervening circumstances, unless the risk 
of these circumstances was a risk within the contract. The passages 
quoted by the pursuer allude to this latter case only. But in cases like 
the present, the courts both of Scotland and £ngland have a different 
rule. See case of M'Kenzie, 1 2th January 1695, EountainkaUy — and 
English cases, Brewster against Kitchel, Salheld^ p. 198, and Carthenv^ 
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p.' 439. — ^Hopwopd against Barefoot, vol ii. Modern Reports, p* 238* — 
Bradbury against Knight, Douglas's Reports, p. 624. In all these cases 
the Judges of England were clear, that even where payment was e^^- 
pressly stipulated tb be without deduction for< taxes, yet, if a future taK 
should be imposed, of a nature quite different from any that existed be- 
fore, allowance must be given for this tax ; but in this case, no tax at 

- all on malt existed at the date of the contract of thirlage. T^he practice 
relative to leases aild feus, &c. is not in point y for, in these contracts, the 
supervening trircumstancesy occasioning hardship, have either been within 
the risk of the contract, such as the fall in the value of money, or the 
effect of them has been so remotely consequential, that it could not 
found an equitable claim, and, besides, so imperceptible and uncertain, 
that it was impracticable to give redress* But here it is quite direct ; and 
the amount of it is quite clear. 

But, secondly y the equitable interpretatioa of the statutes is in itself, in- 
dependently of the equitable interpretation of the contract of thirlage^ fatal 
to the plea of the defender. When the legislature impose a tax on any 
commodity, they always mean to impose it ultimately on the consunier ; . 
for the convenience cS the Revenue, they sometimes take it immediately 
from the manufacturer or dealer ; but then it is understood and intend- 
ed, th^t the manufacturer and dealer shall relieve themselves by taking 
repayment from the person to whom they dispose of it, till, at last, 
the burden of the tax rests upon the consumer. It is clearly the inten- 
tion of the legislature that this shall happen in all cases* It accordingly 
happens almost universally by the ordinary course of trade; and, look- 
ing to this, the le^slature must be presumed to have taken for granted that 
it would happen in all cases, with the exception of casea expressly pro- 
vided for. Parliamenf never could mean that, in any case, it should rest, 
without relief, upon the manufacturer or dealer, or that the amount of 
the tax, paid by the consumer, should be intercepted by a person who 

'had not advanced it The present, however^ is a case where the opera- 
tion of the ordinary course of trade is obstructed, and is not sufficient for 
^virig that relief to the person primarily advancing the tax which the 
statute Intended he should receive. In this case, if the conjtract and statute 
be strictly interpreted, the tax will be received by 4 person who never ad- 
vanced it;' and the persotv w}io has advanced it remain, without ^relief. 
It is necessary, therefore,' for /a Court of eqijity to interfere, in order to 
give a full execution to the true meaning and intent of thi^ statute, by 
compelling that person to, pay it over tp the manu&cturer^ or persbri who 
has advanced it to Government, 

Equitable extension of laws in this way is equally agreeable to the 
principles of the Roman law. Pandect. 1. 12 and IS^de legibns; — of 
the English law, Blackstone, vol. iii. page 430, and of our own^ Thus 
the act 1695, ch. 24, relating expressly to apparent heirs, was extended 
to heirs entering cum beneficio. The act 1661, ch. 24. relating expressly 
to creditors doing diligence agsdnst real estate, to creditors doing diligence 
against personal estate. The act 1661, ch. 62. in the same way, though 
expressed in favour of posterior apprisers, has been extended in favour 
of personal creditors and heirs of entail ; and, though expressed against 
apparent heirs, it has been extended agiunst presumptive heirs« . Farther, 
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though e5tpre88ed only as to expired apprisings, it has beea extendecl to 
apprisings during the currency of the legal. 

The maxim, exceptio Jirmat regulam in casibus noH CKctptis^ has na 
sort of application here. For there is no general rule in the statute firom 
' which the providon relating to rent is an exception ; on the contrary, it. 
is a provision for the purpose of explicating the general jule9 that the tax 
shall not rest ultimately on any person but the consumer. The case of 
thirlage, though it may not be included under rent, is yet so exscctly 
analogous to it that it is utterly impossible to suppose that the statute 
lAeant to make any distinction between them. , 

As to the counter claim of the pursuers, it is too indirect and uncer- 
tain, to be regarded. If a direct' and definite tax had been imposed on 
grinding, that would certainly have aflbrded a fair claim for relief to the 
pursuer ; but the remote effect of taxes, of quite a different pature, can* 
not be taken into consideration ; at any rate, it is more than compensated 
by t)ie indirect effect of the very same revenue statutes, on which he 
founds, in enhancing the price of malt. These fall more heavily on the- 
grower, and the maltster, than on the miller, and mu$t have an indirect 
effect much greater on the price of malt than on that of grin4iQg« 

' II. Hie argument of the pursuer, on tlus point, proceeds ox^ postulates 
that cannot be conceded ; and, though they were, still it |s erroneous. Ijt 
cannot easily be supposed that a rise even in an ecessary of life vi^ould rain 
the price of labour, while the demand for labour^ and.the^uanti|y in the 
market remained the same. A scarcity nus^ the price of necessaries, bnt 
^ not that of labour. Then malt liquor is not a necessary of life even ia 
Xondon, far less in Scotland; and it i& particulatly observed ^ by Adam 
Smith, voL iiL page 282, that a tax on it does npt ratse the priqs of W 
boun But, further, if the price of labour were raised by the rise on 
malt occasioned by the tax, this .rise on the price. of labour must operate 
on malt itself, as well as bn other thipga \ ao that it too wo^ld be raised in 
the same proportion as other things, by a secoinlary rise pyer apd abov^ 
the first effect of the tax. The price of it virould stUI therefore bear - the 
same proportion to other things that it did before^. after, deduction of the 
whole rise of price occasioned by the tax% The pursuers then receiving 
their multure in malt^ after they have repaid to the defenders ih6 tax ad*- 
vanced on it, vrill still haTe the same value, in all respects, that they 
would have had if the tax had not beenimpooed } so that ii'thiey do. not 
repay the tax advanced by the defenders, they are cl^rly locupletdti to 
that amount by the operation of the statutes imposing ^his tax« The ac^ 
counts of prices of wheat and malt, when accurately, examined, will be 
found to afford an inference exactly contrary to that drawn from them 
by the pursuers. They sh6w, so far as can be judged, that the price of 
malt was increased by the full amoimt of the taxes on malt, while that 
of wheat was not affected by those taxes. 

The majority of the Court adopted the reasoning of the defenders 
argument upon the interpretation of the statutes j and upon that ground 
principally rested their opinions in favour of the defender* They disre- 
garded altogether the argument of the pursuers on political economy. 

The 
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The minority adopted the argument of the pursuer on the interpret 
tation of the contract, and of the statute, and tibought that the argument 
as to price was good, at least to some extent. 

On advbif^ the first reclaming petition for the defender, with answers, 
die Court ** Adhered to the interlocutor of the Lord Ordinary/* 

The defender presented a second reclaiming petition, which was an- 
swered. On advising this petition and answers, a heating; in presence 
was ordered ; iind, aiter the hearing, the judgment of the Court was : 
^ Alter the interlocutor complained against ; x^pd the reasons of advoca- 
^ tion ; and remit the cause simpliciter to the Sheriff" 

9 

Against this judgment the pursuers presented a petition, which was 
answered. 

On advising dus pedtion, and answers, the Court finally adhered to 
die interlocutor cdmplidned of. 

« 

Lord Ordioarj, Justice Gerk. Act. Jdgr^ et Fengfth. Ah. Cranttoun. 
- Jas. Jdamsott and 7^. Seotiatut,W. S. Ageots. W. Qerk. 
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Rev. Dr ALEXANDER HUTCHISON, 



AGAINST 



JOHN NAISMITH. 

Reparation.— P«Mrfl/ioif nof iiecessary to warrant an action of da- 
mages for injurious and defamatory expressions in a letter. 

THE pursuer and defender resided in contiguous properties ; and^ from 
▼arious causes, there existed a considerable degree of mutual irri- 
tation. 

The defender had set to the pursuo: a stable and an open shed con«- 
fiected with it. In winter 1803, the pursuer subset these premises to 
Mrs Mitchelson. This lady obta&ned permission from the defender to 
put doors on the shed^ provided they became the property of the defend- 
er at the end of the term. These doors having been put on; and at the 
end of the term, Mrs Mitchelson having removed, the pursuer, under a 
misapprehension that they belonged to her, took down the doors, and laid 
them aside, till he should receive instructions from her with regard to 
them. At Whitsunday 1804, the term of the pursuers rei!aovai, the key 

N n of ^ 
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of the stable was sent to the defender by a servant, who being required 

to deliver the key of the shed also, said,, that the doors, with then: locks 

and keys, having been put up, were likewise taken away by Mrs Mit- 

chelson. 

, Whereupon the defender addressed (19th May 1804) the following 

Utter to the pursuer : 

t * 

I 

** Reverend Sir, 

*' You sent a message by your church-officer, Thomas Leiper, to 
^ Mrs Naisnuth,on the 16di, importing that there were no lock or doors 
*^ on the shed ; that Mrs Mitchdson, who put on the doon, had takea 
** them away. 1 find- this is as fiilae as many of your other asseidons. 
^^ Mrs Mitchelson has assured me that she Was not in the knowledge of 
^ the doors bang removed ; atid was much surprised to see that they 
^ were gone when she rode past the place on the 17th ; and she has now' 
^^ given me authority to recover these doors and padlock, and use them 
•* as Mrs Nidsmith^s property. 

. *^ As there is good ground to believe that you ha^e feloniously cafu 
.^ ** ried them off, if you vnll restore them in their former situation, you 
^ will save me the disgustful task of exposing you to the ignogiiny which 
** your conduct has deserved. I am,'* &c. ' 

(Signed) ^ John Naismith." 

** p. 5. I must remind you to keep up your poultry." 

The pursuer answered, .(25th May 1804.) 

•* Sir,— Yours of the 19th came to my hand only yesterday. Leiper 
^ must either have mistaken my message to Mrs Naismith, or he must have 
^^ been misunderstood. The message was, that I had taken off the doora 
^^' of the shed, as they belonged to Mrs Mitchelson, and laid them by, to 
^* be at her disposed. Of this I gave her information by letter on the 
^ I5th current ; and whenever I receive her orders, they shall be dispos- 
ed of accordii^gly. As tp the falsehoods and felonies you allege upon 
me, they are wholly unfounded, and below my notice, till you think 
fit to publish them. Your tongue or your pen will not blot my cha- 
racter. Wishing you a better temper, I am," &c. 

(Signed) *' Alex. Hutchison." 

And the defender repKed, (May 29th 18Q4.) 

^ Reverend Sir, 

- ^ I thank you for the pious wish you expressed for the amend- 
ment of my temper, as well as for the pains you have tskca to try it. 
By your own confession, the felony is established, which you say I 
have without foundation alleged, having owned that you carried off 
the property of another, without the knowledge and consent of the 
owner. I am equally well founded in charging you with falsehoods^ 
*• of which I have ample proofs. With respect to the last, there can be 
no misundersunding. Having ground to doubt the truth of the mes- 
sage 
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" sage you sent by Thomas Lelper, he was made to repeat it ; and 
** after I had written it verbatim; he subscribed it. You may get Lei- 
^ per to father the * falsehood for you ; but it will be a CaJsehood, whe- 
^ ther it be below your notice or not. You^r character cannot be blot- 
ted accept by ypur conduct; and I hope my tongue and pen will 
never, be employed in the base o£Bce of injuring the feelings and 
^ character of an innocent; ^person. Perhaps I might think it my duty 
^^ to tear the sheepV clothing from an v^olf^ but in the present case that 
^ is done to my hand ; and when you make restitution of the doors 
^ and padlock, I have done with you. I shall therefore take a final 
** leave, with retummg my wijsji for your amendment'* 

. '■ • ' ' . ' 

These letters were not published, nor was the defamatory matter coa<^ 
tained in them uttered in the presence of any person. The pursuer 
raised an action, concluding : for damages and reparation ; and ^^ That 
^ the said letters are eland^rous and defamatory ; and the said John 
^ Naismith has been guihy of slander, d^amation, and injury against; 
^ the pursuer, crimes for which he is highly punishable, the n^ore 
^ espedally where those are committed against a minister of the gos- 

The Lord Ordinary (CuUen) pronounced (Nov. 19. 1806) the fol- 
lowing interioeiKor : ^ Finds, Thaic as the present action is chiefly found- 
** ed on two betters, the one dated from Hamilton, 19th May 1804, and 
^ the other from Hamilton, 29th May 1804, both which the defender 
** acknowledges to have been written to him by the pursuer, it is there- 
^ fore unnecessary to involve the parties in any proof ; and in respect 
*^ the said letters, written in the most cruel and intemperate terms, and 
^ manifestly tending, without any ground or reason, to wound the pur- 
'^ suer's mind, and vilify his character, and destroy his usefulness as a 
^^ minister of the gospel ; Finds the letters highly injurious and calum- 
^ nious ; and such as thereby frilly entitle the pursuer to reparation ; and 
^ therefore finds the defender liable to the pursuer in the sum of L.50 
^ Sterling of damages and solatium ; and farther, finds the defender 
" liable in expences j and allows an account thereof to be given." 

The case caipe by petition and, answers before the Inner-House. 

Argument of the defender. 

The letters libelled on never having been published, but having been 
sent privately to the pursuer himself, do not afford any ground for an 
action of d^amation* A design to injure and defame is indispensible to 
support an action of de£unation; and of this design, activity in publishing, 
and a nulicious industry in circulating t^e injurious charge, is the evi* 
dence which the law requires. In the present case the defender has nei- 
ther been guilty of an intention to defame, nor of actual defamation ; and 
the letters l^ve reached the public only throtigh the means of the pursuer 
himselE 

Argument 
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Argument of the pursuer. 



The acdon concludes for danu^es arising^ from an injury sui generis as 
well as ^om de&mation. For every wrong there is a, remedy ; and the 
law provides redress, not only against' wounds or violence committed on 
the body, but for those inflicted on the mind, and publicity oi commis- 
sion, however it may aggravate, is as little required to constitute any in- 
jury in jthe one case as in the other. Accordingly daou^es were award- 
ed for injurious expressions contained in a silent letter, and so conveyed' 
to the person injured, Carter against Crichton, 1778 (dot reported.) To 
any man, but more pardculairly to a deigymao, the charges of falsehood, 
felony, and hypocrisy, are injuries of die most painful and aggravated 
nature. 

The Court agreed in opinion . with the Lord Ordinary, a very sen* 
ou^ injury had been inflicted on the pursuer, whose feelings on the sub- 
ject of character, from his sacred function, is entided to the 'peculiar pro- 
tection of the law. 

On advbing a reclaiming petition and answers, (18th May 1808) the 
Lords adhered. ^ 



Lord Qrdinaiy, Mgadowbani. Act. AtL GiUiet, 
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FORD, 



May 20. 180& 



AGAINST 

HILLOCKS. 

Tack. — The tenant of a mill and lands cannot ^ without content of bis 
landlord^ establish thereon a manufactory or machinery foreign to the 
purposes of his lease. . < , 

HILLOCKS possessed the corn-mill and mill-lands of Fihhaven un- 
der a lease containing, inter alia^ the following clause, ^ And 
^ at all tiii\es the said David Hillocks is at liberty to have three or four 
*^ cottars or small subtenants on the said possession, including a miller, 
** but never more." Further, the proprietor of this ,estate had established 
a system of reguladons whi(^h all the tenants, and among the rest Hil- 
locks, subscribed on receiving their leases. By these regulations the 

landlord 
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landlord ^ and his foresaida reserve to themselves the unlimited use and 
** exercise of all roads, mouses, marked stances, niill-dams, and mill-leads 
" presently used, and the liberty of making such alterations upon them 
^ as may be thought necessary for the public good, without any allow- 
" ance or abatement to the tenant whatever." * 

The defender proceeded to cut an aqueduct, for the purpose of erect- 
ing, immediately adjacent to his com-mxll, a plash-mill, from which he 
was to derive a rent of L. 35 per annum. Whereupon Ford applied to 
the Sheriflf of Forfarshire for an interdict, who pronounced the follow- 
ing interlocutor : ^ Finds a tenant*s right in lands is limited to the fruits 

which spring from them ; and that he has no right to break up ground 

for the purpose'of erecting or conveying water to a plash or yarn-mill 
" unconnected with the purposes of ^ farm." 

Of this interlocutor the defender pursued an advocation, which was- 
discussed before Lotd Meadowbank, Ordinary. In consequence of an 
order by his Lordship, *^ to condescend on the' precise nature of the con- 
^ struction he wishes to erect below his corn-mill, the quantity of water 
^' to be made use of, and the alteration of the stream (if any) it may 
*^ require ;" the defender condescended, 1//, That the machinery was 
to be extremely simple, and to consist of litde more than a single mill- 
wheel, and die pieces of wood which are made to move by the opera- 
tion . of that wheel axid wash the yam ; that the whdie strength to be 
employed was not to amount to more than one half of a horse's power ; 
jmd that there would not be more than two or three roods of mason- 
work : 2^, That the plash-mill was to be placed beside the corn-mill, 
and was to be supplied by a small cut from the lead of the com«mi]I, of 
no more than two feet three inches deep of water ; and that the supply 
of water to the corn-mill would not thereby be perceptibly affected : "6dy 
That no alteration would be made on the dam-dyke of the stream, or 
in toy respect on the stream itself from which the corn-mill was sup- 
plied. A sketch, illustrating ^ese statements, was at the same time pro- 
duced, 

• 

The Lord Ordinary then pronounced the following interlocutor : 
^ Having considered this condescendence, with the answers thereto, and 
" the proceedings ; and being of opinion that the operation proposed in 
*• the condescendence, and delineated on the sketch, is within the powers 
" competent to the advocator under his lease, he always constructing 
^ such a sluice on the intended lead to the plash-mill as to stop the is- 
•* suing of water from the corn-mill lead, as often as the service of the 
** sucken shall require it, advocates the cause j and on his finding cau- 
•• tion to remove the construction at the issue of the lease, and place 
** every thing' i;y statu quoy if so requirfed, recals the interdict ; and au- 
^ thorises him to carry the intended operation into execution at the 
** sight of who is hereby directed to report to the Lord 

•* Ordinary, when the same is finished, agreeably to the condescendence 
« and sl^etck" 



The case then came before the Court by petition and answers, 

Oo 
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The pursuer, besides an argument on the amount and nature of the 
inconvenience or nuisance which the proposed mill would create on his 
property, maintained, that he could not by law be compelled to enter 
into a discussion with his tenant respecting the degree or extent of the 
innovation which the latter intended to make on the subject let to him. 
The subject let was a corn-mill and mill-lands ; and the defender is not 
entitled to make any alteration on it, unconnected either with the grinding 
of corn or the cultivation of land. It might even be questioned how 
far the tenant can, without the landlord's consent, make any great al- 
teration for the obvious improvement of either of these objects. But, a 
fortiori^ the tenant is not entitled to change the nature of the subject 
let, and to create a new one, altogether foreign to the purposes of the 
lease, and inconsistent with the meaning and object of the contract be* 
tween the parties. 

While the tenant is entided to derive from the lands all the advanta- 
ges from increasing skill and improvement in cultivation, he cannot ren- 
der them subservient to other and opposite purposes. He cannot break 
them up to form aqueducts, nor cover them partially or totally by con- 
structing houses for machinery or workmen. Further, the tenant b not 
entitled by his lease to use, for any purpose but that of his corn-mill, 
the water already drawn from the river. Much less is he entitled to 
draw, for such foreign purpose, any additional quantity,*--K)therwise he 
would be using a subject which is not let to him. : If these general prin- 
ciples of law required any aid, it nught be further pleaded, that the land* 
lord, by th^ clause in the regulations, had reserved to himself the exda^ 
dve power of making miU-dams, &C. ". ^' 

In a word, the right of a tenant is of an inferior ' description to that 
of a usufructuary, who cannot make any material alteration on the sub^ 
ject, £• 44. § de Usufructu. 

• - • ^ * • • 

On the other hand, the defender did not dispute the general doctriQe» 
that the tenant was not entitled to change the nature of the subject let, 
and altogether invert the object and purpose of the lease ; but main- 
tained, that a tenant cannot be prevented from accomplishing by ma- 
chinery any work which he is entided to carry on by the hand-work of 
his servants. He might, without consent of his landlord, erect a thrash- 
ing-mill, or a cornrmill for his own use. He might sow 6ax on his 
lands, and carry on, by the work of his servants, the process from its 
original production to its fabrication into cloth. It would be absurd^ 
therefore, to prevent him from availing himself of machinery to accom- 
plish what he would be entitled to do by other means. The tenant be- 
ing thus entitled to construct a mill, it would be impossible to inquire 
into or discriminate the property of the difierent parcels of yam which 
were put into it; and the landlord being thus compdled to admit the 
erection of the mill, can qualify no interest or tide to prevent it from be^ 
ing constantly used. 

Some of the Judges agreed in opinion with the Lord Ordinary, and 
thought that the principle ot the Sheriff^s interlocutor was^ tea broad and 
unqualified for the law to sanction : that there were rights of inhabitancy^ 

and 
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and consequently of manufacture, which seemed . to be struck at by it j 
that the operation in question, if accomplished bona Jide^ was innocuae 
utiiitaiis^ and might be sanctioned ; and that, in law, the tenant has right 
to every use of the subject let, which shall not invert its nature, and ren- 
der it less valuable. 

On the other hand, a great majority of the Judges were of a different 
opinion ; and thought that a tenant was not entitled, either partially or 
totally, to change the nature of the subject let, or to create a new one by 
the erection of the mill ; that the tenant in this case must restrict him- 
self to those uses of the subject connected with the grinding of com, and 
the cultivation of the land ; that it would be contrary to the bona fides 
of the contract to permit a tenant to convert the subject of the lease to a 
purpose different and altogjethcr unconnected with that for which rent 
was stipulated ; and that he had no right to the stream of water, except- 
ing for the use of the corn mill.' A case too was noticed, where the ten- 
ant was found not at liberty^ without the landlord's consent, to improve 
the subject by additional building, 22d July 1778, Inglis against Bal- 
four ♦• One of the Judges rested his opinion both upon these general 

principles 



. * The case, hett refeijed to.ip somewhat iovolved in spectaltiiesy and is not reported. 
Put asrit was w^icf^ ^n the Benchi aa4 as .there are few decided cases on this sabject, it 
may not be improper to state .the circtvpstances in which it occurred. . 

in th6 year 1757, Gavin Hamilton, bookseller in Edinburgh, obtained from Mr In^Iis 
of Pedhall a lease for 57 years lyf a paper-mil^ with about six acre$ of ground, and a 
house adjacent to the mill, containing some accommodation requisite for the mannfac* 
ture, as well as for his family^ and, for those whose business it was to overlook the work- 
men. In this lease was contained, inter alia, a prohibition on the tenant, " to break 
«« or (q>en the ground for amf other purpose tlum that of tillage^ or pasture, or building 
** houses or other conveniendes thereon." 

In the year 1761, Mr Hamilton bbtaine;} from Mr Inglis, under a lease to expire at 
the same time wkh the former, alnother dwellin^-hoasc, ".wiVA a little plot of ground, 
« consisting of about 48 square yards, on the east side of, and adjacent to the said house, 
« intended as a JUmeT'^plotr This was all the grouad which adjoined to the house ; 
but the lease contained likewise a park of about 16 acres, at a short distance from it. — 
This house and park were altogether detached from the house and null held under the 
former lease ; and it was provided, « that the tenant shall not be at liberty to break 
<' open the grpund for any otl^er purpose than that of tillage or pasture, nor set up nor 
<< use any brick-kiln or lime-kiln within the grounds of the said lands, without licence 
«< had and obtained from said George Inglis or his foresaids for that effect.'' 

To these leases Mr Balfour obtained right, by assignation, after the death of Mr Ha- 
milton ; and as, from the extension of the manufactory, the accommodations of his 
dwelling-houses were insufficient, he resolved to enlarge that dwelling-house which was 
detached from the mill, and Jield under the separate lease already mentioned. The only 
area, howeyer, on which the proposed addition could be placed^ was that which was 
described in the lease as consisting qf4iS square yards, on the east side of and adjoining 
to the said house f intended as ajltmer-plot* * 

Mr Balfour having taken measures to conunente the building, Mr Inglis applied to 
the Sheriff for an interdiA; and, after some procedure, the case came before the Court 
of Session by advocation. The Lord Ankerville, Ordinary, after inspecting the pre* 
mises, found, « That the defend^, Mr Balfour, has a right to proceed in carrying on 
<< his intended building, according to the plan and account of dimensions now given into 
«< process.^ . 

The pursuer reclaimed, and pleaded ^ 1st, That, the area on which the addition was 
to be placed, was, by the terms of the lease, and the understanding of parties, set apart 
for a flower plot, and could not be converted to any other purpose. 2d, That, inde* 

pendently 
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prindples adopted by the majority, and upon that clause of the regular 
tioha by which the landlord had reserved to himself ^ the unlimited me 
** and exercise of all roads ^ and mill-dams^ and mill4eadsJ^ 

The Lords altered, and remitted simpUciter to the SheriE 



Lord Qrdinaiy, MeaScfoobani. Act. 4^ Qillies^ Ak. J. W. Mmrmf. 
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pendently of this special provision of the lease^ a tenant cannot change the nature of the 
subject let under a lease of lands ;.the tenant must cultivate according to the rules, of hus* 
bandrj, and the practice of other tenaatSi but he has not right to any thing that is 
pars soli, to growing timber ormiii6rals. He has the right utendi nan abutendi. He 
cannot do an^ thing vhich may impair the value, or alter the nature of the subject* 
Under the lease of a house in like manntr, he has right to all the accommodation which 
it afibrdsi but he cannot change its specification, or, in any degree^ alter its nature and 
description, by enlarging or.diminishing it. This, is a power which a proprietor only fean 
exercise. L. 44. ff. de Usiffruciu. The Court altered the interlocutor ef the Lord 
Ordinary; and found that, << The defender, John Balfour, has no right to change the 
<« nature of the subjects in dispute ; and that he is not entitled to carry on the buildings 
<« in question, but that he must possess the piece of ground in dispiite in the same man- 
<< ner as it was possessed by Gavin Hamilton his author, and accofdtUg to the original 
<« understanding of the parties." And on advising a reclaiming peiacite with answersf 
the Lords adhered. Sdd July 1778, Inglis against Balfour. 
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JOHN REID, JOHN BURNET, and Othere, 



AGAINST 



JOHN and ANDREW NEIIi. 

Burgh Royal. — ^Police. — The act of the Towa CounciiVJSSt relative 
to the buildings in Edinburgh^ appliet also to those within tht new Exm 
tended Royalty. 

ON the 14th February 1781, an act of the Towa Council waspassed^ 
regulating the height of the buildings in the New Town of Edin- 
burgh. This act was enlarged and explained by certain other acts in the 
year 1784, and on the 293i June 1785. By these it is enacted, That 
the Streets interjected between, and running parallel to, the great Streets 
of Prince's Street, George Street, and Queen Street, ** shall not exceed 

** two 



May 24, 1808. COURT O^F SESSION* 



151 



** two stories, exclusive of the sunk and garret story ; and that no floor 
" shall exceed eleven feet in height, including the joisting and floor, at 
" least that the whole height of the side wall, from the floor of the sunk 
^ story, shall not exceed 33 feet" 

The lot bt ground now occupied by Clyde Street, lying pn the 30uth 
side of York Place between St Andrews Square and Elder Street, was 
originally, according to the plan adopted by the Town, intended to be 
occupied by coiirts of stables and oflices. 

The pursuers, certaia proprietors in York Place, thought it would be 
more advantageous to their properties if a certain portion of this lot were 
added to the back ground ^attached to their houses, and the remainder 
were occupied by houses similar to those in Thistle Street and Rose 
Street. The original plan was abandoped.. The whole lot on which 
Elder Street and Clyde Street stand was exposed to public sale ; and was 
purchased by the pursuer, Mr Reid (7th May 1800.) In the articles of 
roup, no limitation is imposed on the height to which the houses in 
Clyde Street might be taised» The 5th article stipulated, ^ In order to 
prevent any deviation from the mode of building hereby laid down, 
it is agreed that, before any building is begun on any of the streets, 
or lanes, the purchaser, or purchasers thereof, shall produce to the 
Lord Provost, Magistrates, and Council, an elevation of the building 
intended to be erected on any of the said streets, or lanes, to be by 
them approved of; and which elevations, if approved of by the said Lord 
Provost, Magistrates, and Council, shall be signed by the Lord Provost, 
or preses, and the purchaser ; and when so approved of, the same 
shall not, in any particular, be departed from, withx>ut the express 
consent of the said Lord Provost, Magistrates, and Council had and 
obtained for that purpose in writing," 
Mr Reid retained part of this lot, on which he built the north side of 
Clyde Street j and xonveyed to Mf Young the southern part of the lot. 

The defiend^s, John and Andrew Neil, acquired this^ southern lot 
fix)m Young; and gave in a plan and elevation of their intended build* 
ings, in >Yhich they proposed to construct houses of 43 feet in height, and 
consisting of three stories, besides attic and sunk stories. The plan was 
approved of by the Lord Provost and Magistrates (29th July 1807.) 

The defenders then applied to the Dean of Guild, who permitted 
them to proceed to build according to their plans and elevations. 

Against this deliverance, the pursuer, Mr Reid, who was proprietor 
of the* north side of Clyde' Street, and certain persons, proprietory in York 
Place, presented a bill of suspension and interdict : And the case came 
to be discussed before Lord Robertson, Ordinary* 
• The pursuers maintained that Clyde Street was merely a continuation of 
Thisde Street ; and must be regulated by the act of Council 1785, which 
restricts such streets to the height of 33 feet. This act of the Town Couh- 
cil is still in observance, (17th February 1S03, Campbell against Lindsay.) 
The defenders maintained, that the act of Council was passed for the 
regulation of that part of the New Town included between St Andrews 
Square and Charlotte Square, Queen Street, and Princes Street, built ac- 
cording to the plan furnished by Mr Craig j and had no reference to 
future plans, to which it might he totally inapplicable. 
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The Lord Odmary pronbuncqd the foUowii]^ interlocutor, (23d Jan. 
18Q8,) ^* Finds that the areas on which the houses in dispute arebuild- 
ing, were purchased by the suspender, Mr Reid, in May 1800, and 
were conveyed by him to Mr Young, fix)m whom Messrs Neil derive 
right ; finds that there is no limitation as to the h^ght of the houses 
'* to be built on , said areas, either in the, articles of roup, imder which 
*< Mr Reid purchased, or in any of die subsequent conveyances thereof ; 
^ farther iind«, that the Messrs Neil are dot restrained, by the general 
^ regulations established by the Town Council of the City of Edinburgh^ 
<^ as to buildings in the Extended Royalty, from raising the nde wdls 
^ of the houses in question to the height which they propose, in vespctit 
(^ that the act of Council, of date 29tli June 1785» on whidh the sua- 
^ pender founds, as limiting the height of the side walls to 83 feet, doea 
^ not appear to the Lord Ordinary to apply to Clyde Street^ which was 
^ not a part of the plan of the Extended Royalty in the year 1785^ 
^^. when that act of Council was passed ; and it does not appear to liave 
^* been the intention of the Lord IVovost, Magistrates, and Goundl of 
^^ Edinbiugh, and Grovemors <^ Heriocs HoqHtal, by whom Qyde 
«^ Street was feued, to subject the houses to be btfilt in diat street to 
*^ the limitations imposed by said act of Goundl, as none sqdi axe im- 
** posed either /^r expressumy or by reference to the said act j therefore, 
^ finds that John and Andrew Neil are at libeiCy to fauld the wails of 
^^ the houses in question, in the manner specified in the tlelivenince of 
^< the Magistrates and Council of the Qty of Edinbuj^h, of date 9Q&k 
^^ July 1 807 ; repels the reasons of suspennon.'* 

The Court, however, were of opinion that the act of Coundi 1785 
applied to Gyde Street; that the proposed buildings must be restricted 
to 33 feet in height ; and that the act of Parliament, while it authorised 
the still further extension* of the Royalty, must be understood at the same 
time to have carried along with it, and to have imposed^ -aU those exists 
ing regulations touching the police of building which had been previously 
^tablished. 

The Lords (.24th May 1808) altered the interlocutor of die Lcxd 
Ordinary ; and found that the regulations in the acts of Coundi of the I4th^ 
February 1781, the 15tii of September 1784, and die 29di June 1785» 
extend to the buildings in question,— Therefore altered the interlocutor re» 
claimed against, Sand found that the respondents cannot raise their buildings 
higher thkn is allowed by the fourth clat2se of the regulations of 29th 
June 1785, and remited to the Lwd Ordinary to adjust the plan of the 
buildings, agreeable to these regulations, and to do fiother in the cause 
as to his Lordship shall seem just. 

Lord Ordinary, Balimdo. Act. Jdvocahm, Ak. Bob. Utatytk. 

miU Johnftone and Nath. Qrant, Afcots. M. Clerk. 

» J. W. 
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ROBERT BROWN and Othere, 

AGAINST 

The COUNTESS of DALHOUSIE. 

liAUJZn.'^'^lauseingfectHal to prevent an alteration in the course of 

SuceessiojR. 

ON the 12th September 1701, Thomas Brown, Esq; executed an 
entail of ihe lands of JSaatfield on a certain series of heirs. The 
prohtlMtorjr clause was expressed in the following terms : '^ And like* 
^ wise it is hereby exjupessly provided and declared, that it shall be no- 
^ wise kisome, aind left unto any of my said heirs of tailzie and pro« 
^ vitton above q>edfied, to sell, alienate^ and dispone the lands and 
^ others above written, or any part thereof, either irredeemably, re^ 
^ deemably, or under reversion, or to grant wadset infeftihents to 
^ burden die said lands with any servitudes or other burdens, or to set 
^ tacks or rentals for any longer qpace than the setter's lifetime or interest, 
^ or for any other duty than the ordinary duty payable for the same ; 
^ neither shall it be lawful for them, nor in their power, to contract 
^ debt, nor do any other deed whereby the said lands. and others fore<- 
^ said, or any part thereof may be apprised, adjudged, or ajiy manner 
^ of way evicted, in prejudice of this present tailzie, or of those who, by 
^ virtue thereoi^ shall be then to succeed/' 

The irritant and resolutive clauses wei'e of the following tenor : 

^ And if the said heixls of tailzie and provision shall do any thing in 
^ the contrar of the aforesaid provision, by disponing or contracting 
^ debts, or doing any other deed, the siud debts, and all others, sAd •> 
^ every one of them, shall not only be void and null, in so far as con- 
^ cems the lands and others hereby disponed, so they shall not be afiec- 
^ ted herewith in prejudice of the said heirs of tailzie and provision who 
^ are to succeed, seeing thir presents are granted sub modo^ and with the 
^* provisions above specified ; but also the contraveners for themselves, 
^ and the descendants of their body, shall admit and fortkult their right 
*^ and interest in the lands and others above disponed, and the same shall 
*^ be devolved upon and pertain to the person who shall be next, and 
^, have right to succeed thereto by virtue of this disposition., free from 
• ^ all debts and deeds done, contracted, and committed by the con- 
•• traveners.*' 

The deed of entail was regularly recorded and compleated. It was 
the investiture under which the successive heirs made up their, tides, and 
possessed the estate. 

On the 4th Jime 1794, Charles Brown of Coalston, havmg com-- 
pleated lus tides as heir of entail of tlus estate, executed a disposition in 
nvoiur of himself, and the heirs- male of his body, whom failing, to the 
heirs whomsotwr of his body, whom failing, to certain other sub-* 
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sdtutes, thus altering the order of succession un^er which the estate had 
been taken up. 

In the year 1800, Mr Brown died without heirs male of his body ; 
and his only daughter, now the Countess of Dalhousie, was served heir 
of provision under the dispositioVi granted by him in 1794 above men- 
tioned, and obtained a charter of resignation on the procuratory in that 
disposition. 

George Brown, Esq; Commissioner of Exdse, the nearest hdr male 
of Thomad Browd the entailer, obtained himself served heir male and of 
tailzie to the former heir ; and raised an action ci reduction for setting 
aside^ Irf, The retpur of the service of the late Mr Brown of Coalston, 
with the precept and instrument of sastne following thereon ; secondly^ 
The disposition granted by him in 1794, and infeftment proceeding 
upon it ; and, lastly^ The retour of the Countess of DalhousieV service 
as heir of providon to her father, with the charter of redgnation follow- 
ing on the procuratory in the before mentioned dispontion ; on the 
ground that the titles made up by Charl^ Brown, and the dispositioQ 
executed by him, were in contravention of the deed of entail under 
which the estate was held, and by which it was entailed on the heirs- 
male of the granter. , 

The cause was discussed b^ore the Lord Armadale, OrcUnary, who 
repelled the reasons of reduction, sustained the defences^ and decerned ; 
(8th February 1805.) _ • ' 

The case then came befoi;e the Court by petition and answers. 

Argument of the pursuer. 

In questions oh the interpretation of entails, a distinction is recognized 
between questions inttr beredes^ and those to which purchasers. 6t 
creditors are parties. 

The jealousy of the law^ in admitting restraints on property, with the 
consequent strictness of interpretation in contests between freedom and 
restraint, in which the former is always presumed, does not arise from 
speculations on the impolicy of entails, speculations on which the views 
of mankind ^aily change, but has for its object the safety of commerce, 
and the protection of third parties from being injured by restraints in 
their debtors right, which they have not means to suspect or discover. 
Hence this reluctance of the law to presume restraint does not req[)ect 
personal obligations, but only real burdens on the property. 

Thus a person purchases an estate, of which the price is to be paid by 
an annuity for a certain period to the seller, or a person named by him. 
To render this a' real burden on the estate, it is necessary that it be en- 
grossed in the titles, and make a part of the investiture. If this be not 
done it is ineffectual ; and if it be doubtfully expressed, the law presumes 
against it. But the personal obligation, which the purchaser has incurred 
to pay the price of the estate in the shape of the annuity, is subject to 
no such rigid interpretation, nor does any presumption in favour of 
liberty interfere in this case to enable him, by availing himself of inac- 
curacies, to escape from it. In like manner, if a person receives aa 
estate gratuitously under a condition, that on a certain event it shall fe- 
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turn to the donor the personal obligatioh incurred by %t^e acceptance of 
the estate, will be interpreted with as much liberaUty as in the case of 
the purchaser. 

' An heir of entail, especially if not alioqui successurus^ is exactly in the 
same situation in relation to the oth» substitutes. , The institute is the 
donee in the strictest sense of the word ; and the obligation to fulfil the 
entailer's injunction, is not weakened, as it reaches the substitutes. Each 
substitute, by taking up the estate, ondergdes a personal obligation in . 
&vour of the next substitute^ in terms of the entalL In actions on this 
personal obligation between pior and posterior substitutes, in which a 
real burden on the estate is not contended, and the interest of third par- 
ties not involved, the principles of strict interpretation do not operate. 
Nor is there room for any mode of interpretation different from what 
governs that of every onerous contract. 

From these principles, it fpUows that the rule of strict interpretation, 
which obtains with regard to irritant and resolutive clauses, of which the 
object is to secttre against third parties contracting, does not apply to 
those simply prohibitory, whieh are efiectual only in virtue of the per- 
sonal oldigation they create, and which bind only the heirs in possession, 
or thdr representatives. f , 

Aetordihgly, '6ur law writers recognise three species of entails. 1//, 
Simple and defeasible ' destinations. 2^/, Destinations with prohibitory 
dauses, which create a jus crediti in the substitutes suKficient to prevent 
griituitous alienations ; but impose no real burden or limil^ion on the 
fee.^ ^^/, Destinations with prohibitory, irritant and resolutive clauses, oif 
which the effect was to prejudge creditors and^ommerce^ and which were 
therefore subject to astrict interpretation*' Macket)de, B« 3. tit; 8. § 16 and 
n. Erskine^ B^ 3. tit« & ^ 23 aikl 24. Oti the principled «^^d By these 
writers, a prohibition to sell and contract debt must be equally effectual to. 
bar, gratuitous alienations ; beGause, to lay down that a jus crediih is 
created in the substitutes by the destination, and at th6. same time to ad- 
mit that this jus crediti may be precariously and gratuitously disappq^txt*" 
ed, is a legal inconsistency. 

There is nothing in the terms or object of the act 1685, which dic- 
tates the application of the principle of strict interpretation to clauses 
merely prohibitory. By common law, a persQn might destine his estate 
with the protection df prohibitory clauses ; and efiectually adject to his 
gift, any reasonable and not immoral condition, which, by acceptance,^ 
the heir incurred a personal obligation ^o fulfil ; nay, before the statute. 
It * appea^rs « that by the addition of irritant and resolutive clauses, a real' 
nexus on the estate, effectual against creditors and purchasers, might be 
created in favour of the heirs, (26th February 1662,) Stormont. But as 
doubt ^as entertained oii this point, the act 1685 was passed. 
' From the preamble, and the various regulations, it is clear that the- 
statute had in^vjew only those entails which were to be effectual against 
third parties ; and that while an observance of the rules therein dictated 
w^as necessary to render an entail effectual against onerous ps^ties, those 
personal obligations on . the heirs,, arising from the • prohibitory clauses, 
were left to be "governed by the principles of the common law, Actord- 
Ingly, an observance of the forms of the statute is not necessary to give 

Q^q . effect 
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effect o an entail coataining only, prohibitory clauses, Erskiae, B. 3. tit> 
8. § 27. But) by unsuGcessftiUy attemptiuQg to reader this mxM efiecr 
tual against third parties, by the addition of irritant and resolutiTe c^uses^ 
* th^ entailer is act pv^t in a QiQre UAfsiyQui^bJe situation than if th^se had 
been awanting^ and thi;. entail la^ been of the second species. 

By neglecting tb^ requieiies of ^he statute, 4^4 f^Uing to cre^le al real 
right in feyour of th^e be^a, which must have precluded onerous deeds^ 
the entail is not deprived c^ the support of common law, whi^h renders^ 
ijt e&ctual against gratuitous deeds ; nor can ihfi aubstitntei he deprived^ 
of the benefit of the perspnisd obligation ioipurred by ihe hek, by the ac- 
ceptance of the si)Ccessioo so qualifiied. 

Abandoning all benefit froni the sitatute^ ^ 9)1 assi^^jace &om ^ 
irritant and re^tjjtive cVatuses, it ^ suiScicrfii for tliie pursuer that tPbk 
Entail have the qualities of the second speeje?, \n. whkh, no^t^^g mfive^ »t 
required for it» oQWtitutipn ihm a distinct e3Qpr«woa of thet eateij^r's 
will. Indeed,. t<> thfe^. eff^t of i^i^pcying »: pono^d rei9t9nii»t; qol ^ h^^ 
z» entail m^y be cojaatituted, not qdIj wi^vm, a prohiHtiQn to a)t^ f^ 

order of suqcewion, but witl^ut proli^ljltoirf cfeuwft *; all T^, wiv^fe^ 
4 gr^itous settl«m«i4 19^ niade cm a pecsoji 90t 4/<>$w^. imf!S^¥ifm% 

wherein, on a certain event, there ts a clause of i:e|W)^ * tt^. dn^ gUnt^ 
ijm condisleis qi»not i^ratu^tou^ly h« doRafisd If^ the: hei^ t«JI^ uoder 
thr96ttlejBwnt. . 

Thw disdnction betw^m the tWQ cases, wh^rein^ , claijid^t. j^ohihk^ 
arc egectual among heirSj that wpuW not be sq Vitili tJ^W: p«»^Wi tw^ 
beep. recogni«»J: by thq Court i» the ^m^ of Dc^n 9&i}^ Poini. 
wheim ^ claiiie was. pcrbatm i»mlaf to tHet prewnt, a^d wherei(fr 
the entail was creat<fd by a mere referenw to the inye«t}tj»!Rs, ^ aQoth^p^ 
estate; the Cknt^c qualified thdr int^tloQMQr,. by fiAding «t sy$€^at t0 bM 

The same was the decirioa on the 2d Febpiary 1728^ i-cwd StKathnay^g 
against Duke of Dougbi^, where the. ddu^^was )m^ i;f>ii4>r«honisiy«. thwk 
the present , , . ., \ 

It has been said that an opposite judgment w«S p«Q^UA<?.e4 9tk Ju)y^ 
1TO9, Stewart a^in9t Hofkie. Bm in truth the t5a»e wasr fulj q( special- 
ties. The intention of the prohifeidloft therein. wa3 to prevent the hew 
from selling or contracting debt^ for a certain period, bitf: qoi tp dehg« 

him from m^li^iog ^ latio^ settlement oC if 09:^is.own. i^liBdveqr ip. hie 

coptract of piarriage* 

Oq these prioiciplea, the pursai^ are en^tlod tot a f^ir Ximjal QonstriK^ 
tion of the entail ; m^ if awch fe^ granted, tfet clauae in; qwestioa would^ 
beyond controversy^ iioport 4 prohibition to alt©: the Qr4« of success 
aion. 

2//, Consideting^ thi* entail, y^^ith r6ferenc« t© tfe* priaj»pl« of striet in?^ 
terpretation, admitting thait to the constitution; ojF an ei^tail, even inter 
bercdei^ the three distinct modes of ftlienatcipjet muet be prd^bited j i//. 
By selling ; 2rf, By contracting cfebt j 34 By akeiing th« order of suo^ 
cession, And that tiie prohibition of the one rapde do^ not VB&fgfi^^o^ 
hibition of the rest ; yet the. words of the olau&e axe «nl5c|efit to. inchido 
the disposition under reduction. The prohibition to , sell* alienate, or 
dispone, reaches the deed complained of< The leg^l term disponee vk 

used 
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used withoiit qualificntiop, ^d applies ta all conveyances, gratuitous or 
onerous To restrict it to thfe latter, is to violate th^e rule c f lav; respect- 
ing eitf^a which requires that xb/c^ pl^iin ip^s^niug of th,e words shall b j 
regarded without ioference either from restriction 04r extension. If tlie 
. disposition had horne^ yi ^rtmio^ to be for a price, ^x concessis^'ii would 
h^ive beep void. But $he ns^ture or amount of the considerat.oi^ cannc: 
alter the legal 'description OK character Qf the d^ed under which al^ne 
the e$t9lCi? ccvold be coQveyed^ 

In the sense of lawi ^UenifU appUj^ft tQ a^ny deed, gratuitous or one- 
rous, ihAmt vivos^ or mortis ^^Hf^y y^hich couveys the properiiy (o a stra;j^ 
ger. H^ word is^ d^ved f^Tom the civil law, where its meaning is de- 
fined, Zm 1. c. de Fund. Dot. \ ws^ UkQwise Craig, de F^ud. b. 3. D. 3. 
§ 11. Si)ch was the iuea»p^ng of thf t^rm alittiofe ^t the i^\.^ of the sta- 
tute 168411 ; and tke entailer hiniself ij^^ k in this, sense, when he says« 
that, by payment by himself of five merks Scots, " Thir present letters ^ 
^< alUnatifm^dhpiisUio^^ ^f^i [iittf^ftnunt^ shall kfcontfi mlli' and that in 
Uiing the terms sel^ ^tienate^ ^d d^spon^, the ^Quveyances n^e^ovt mere-- 
ly sell„ Of itidt iq any case whi^r^ VI^VJ ^nns are t)sed, they ^e to be 
fsresumed %Q be synonymous, i%w inference most forced, wd improbable. 
On the coatraiyi wh«i^6 many terms are ^spd ifi conjunction, the whol? 
must be understood to convey a nieaning which each would separately 
have been inadequate to express. Having prohibited under the word 
sell, onerous transference, the additional words alienate and dispone 
apply in their usual acceptation to those, whether onerous or gratuitous. 

Accordingly the word alifnatey coupled as in the prcseat case wUh sell 
a^d di^ope, imported a dAfier?nt, meaning, and w^ dFectual to. prevent 
loi)g leases. Duj^e of Queeiisberry agaimt Earl of Wemyss. 

The heirs are prohibited from doing any ^ oibjtr deed whereby the 
^ lands may be apprised,^** d^c. or any manner of way evicted, &c. in 
prejudice of this present tailzie, &c. 

Technical words are not required iq the constiitution of an entail ; and 
almost every stile Ibook has a difFereat formula ; neither is. it necessary to . 
adhere to (he words of the sts^tute. . It is enough that the deeds prohibit- 
ed be explicitly laid down. The Wjords in this cls^use are equally explicit 
with thpsie of the statute, and almost identical. The only . difference is, 
that instead of being coupled by the disjunctive particle or, the disjunc-^ 
tive particle Jwr is used* 

It is ipippssibl^ tjQi m^mtaiQ that the general termls, in which the latter 
part of the clause is expressed, must be explained by and restricted to the 
previous enumeration c^ particulars ; nor can the terms any other deed be 
held^ without a great violation of construction to reier.to those ouly of 
the i^ature of a sale, or contraction of debt, previously prohibited. But if 
this be the le^ iqterpretadon in such cases, it must apply with equal 
foite, and with the same effipct, to the statute 1 685« 

That s^tute did not mean in technical detail to enumerate the various 
devices against which it should be lawful effectually to provide, leaving 
the entail obnoxious to those other modes of defeat which are not there 
detailed. It dictated certain forms and precaudons indispensible to le- 
galize those conditions which thei entailer should prescribe ; and concludes^ 

as 
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as in the present case, with a general clause including all dieeds tending to 
the defeat of the entsuL 

If this be the just inteTpretadon of the statute, one of two consequences 
roust follow. Either, 1//, That the statute regulates such entails -pnlj as 
were to become effectual against third parties onerously contracting, and 
leaves those in their former situation which were sufficientiy secure from 
the persona] obligation they created at commoh law ; or, 2^, That the 
statute was intended to comprehend under two heads all the prohibitions 
wTiich were necessary to give complete security to entsuls. 

The only othier supposition is absurd, viz. that while tiie sts^tute meant 
to secure entails from defeat arising from.onerons causes, it left them ob- 
noxious to the caprice of gratuitous alteration. 

The clause is equally comprehensive widi those in the cases M^Laine 
against M^Laine, or General Ker against Duke of Roxburgh, 23d June 
1807. 

If, as in terms of these decisions^ the prohibition of any other deed mean 

something more than is contained in the previous prohibitions, and id" 

dudes eviction from a gratuitous causi, it does not admit of a doubt, tiiat 

eviction has taken place in this case ; because in legal langu^e a party' 

^ suffers eviction equally where possession is prevented or withfaeld^^ when 

it \t taken from hinu 



'.;n: 



Argument of the defender. 



The origin of tiie principle bf applying strict interpretation to entdls, 
is neither to be attributed to any ideas of the genefal impolicy of entail^ 
nor to a regard to the safety of the puWlc* It is a principle which must 
operate in every case of a contest between*^ getieral rule and art' excep- 
tion, wherein the presumption. inclines to the general rule iti cases of 
* doubt. Freedom is the general rule, • because it is the natural and ordi-*. 
nary condipon.of property. ' Restraint is an exception from that rtilt ; and 
the presumption must always incline to the former from thte commqd 
principles of legal interpretation-^principles applyiftg^ to all 'questions^ 
whatever be the nature of the general rule, or of the e*6te^tiri&;» - 

This being the origin of the principles^ it thust apply without distinc- 
tion to all questions, whether inter beredes^ or td those irr which Onerous • 
parties are concerned. Accordingly it is now established bteyottd (:bntfOu 
versy, in questions among heirs, that althoifgh the 'intention' Of the en- 
tailer be clear from the object and tenor of the deed, yet if ifr hiks^ot beeff * 
set down in explicit terms, it will not be enforced by Implicatkm, and thfc : 
jus f r^^<//*of the heirs may be defeated in ^1 those' eventj agSinst which' 
the entailer has not distinctly provided. ....:. 

Thus a distinction Is recognised in law between the institute, and the ' 
heirs of entail ; and where, the prohibitions are not expressly directed 
against the former, he is considered to be free.\ Judgment of the House 
of Lords, 24th November 1769, Edraionstoneof Duntreath; ;^ 

The same principles dictated the decisions, 2Sth June 178i5, Menkes 
of Culdares ;— 23d February 1791 , Wellwood. 

To conftitute a tailzie effectual, even among heirs, three modes of dis- 
appointing ihejus crediti of heirs must be prohibited : 1//, By sealing. 
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2dly^ By contracting. Sdly^ By altering the order of succession ; and from 
the prohibition of any one, the prohibition of the rest canijot be inferred. 
In this case, the two first are effectually prohibited, but the last has been 
omitted, or at least not expressed with that explidtness which the kw 
requires. 

The words to sell^ alienate^ dispone^ denominate one act, and charac^ 
terise nothing but a sale. 

TTie general clause, " nor do any other deed," &c. has an obvious re- 
ference to, and must be explained and restricted by the previous enume- 
ration of particulars ; because it is an invariable rule of law, that general 
words, following a specification of particulars, are confined in their iAter- 
prctations to other things of the same kind with those previously enume- 
rated, Ersk. b. iii. tit. 4. § 9. If these general expressions had stood alone, 
they would not have constituted an effectual entail, and the previous detail 
of particulars cannot extend their effect. In these cases the Court observed 
this rule, 9ch November 1749, Sinclair against Sinclair, F^lc^ Na 9Si 
and KiU^. ;— 15th January 1799, Bruce of Tillicultry. 

This general clause, although to a certain degree co-extensive with that 
in the statute, has omitted certain very explicit terms therein contained* 
After enumerath^ the ways by which the entail might be defeated, 1//, By- 
sale ; 2dj By contracting debts^ or doing other deed by which the lands 
may be apprised or evicted, it proceeds,. " or the succession frustrated or 
^ interrupted.^^ In the deed these words are totally omitted, and no 
others equivalent are substituted in their place. 

In the case of Ker and of M^Liune, after the clause in the entail 
prohibiting sales and contraction of debt, any deed in hurt and prejudice 
or in evasion of the succession, are the subject of a distinct and separate 
prohibition. 

* 

The Court adhered- to the interlocutor of the Lord Ordinary (25th 
MajrlSOS.) 

Lord Ordinary, Amuidale. Act. John Clerk. Alt. A. CampbeU et Henry 

CoMum. Agents, Zkmdas 4r Jroing^ W. $. and John Smidhjm. W. S. 

JBifcAaM% Qtrk. 

. . j.w. 
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HENRY VEITCH, 

AOAIN3T 

I 

DAVID YOUNG. 

\ 

Possession. — Service and Confirmation — Heritable and 

Moveable. — If Books and Furniture^ though rendered heritable des^ 
iination^ transmit from the dead to the living without service by posses'- 
sion, 

LORD ELLIOCK, by a deed of entail 23d February 1790, resign- 
ed his estate of EUiock, ^ in £sivour and for new infeftment to be 
^ made and granted to myself, and the heirs whatsoever of my body, 
^' whom failing, Lieutenant James Veitch of the 72d Regiment of Foot^ 
^ and the heirs male of \m body ;*' and failing them to certain other 
heirs and substitutes therein mentioned, under the usual prohibitive, 
irritant, and resolutive clauses. 

In the same deed, he added a clause in the following terms : ^ And t 
^ do hereby assign, and make over to the heirs whatsomever of my 
^ body, whom foiling to my other heirs of entail and substitutes beforp 
<^ specified, not only the whole writs, title deeds, indents and securities, 
<^ old and new, made, granted, and conceived, or which anywise caa 
** be interpreted in favour of me, my predecessors, or authors, of and 
^^ conceming the lands and estate herein contained, with the whole pro- 
^ curators of resignation, precepts of sasine, and all other clauses there- 
" in contained, with all that has followed or may follow thereupon, but 
" also my whole household furniture, or plenishing of whatever kind, 
^' or denomination, which shall be withih my bouse of EHiock at the 
** t^me of my decease, together with my whole library of books of every 
" kind, which shall be within my said house of EUiock, or my house 
** in Edinburgh, or any where else.'* 

Lord EUiock died in July 1793 ; and was succeeded by Lieutenant 
James Veitch. Lieutenant James Veitch never made up any title to any 
of Lord Elliock*s property by service or confirmation ; but by means of 
persons acting for him, he did take possession of the books and furniture 
above mentioned *. In particular in December 1795, his sister Miss 
Lilias Veitch by his order (as was said), went to the house of EUiock, 
packed up the books, and furniture, and sent them off, the first to Dum- 
fries, the last to Edinburghj to be forwarded to him at London. 

oil this, Henry Veitch presented a bill of suspension and interdict, 
to stop the further removal of these effects. And he also made applica- 
tions 



* This was disputed; but the Court were dear that it was fully proved. 
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tions to the SherifFs of Edinburgh and Dumfries, to have them sent back 
to EUiock. These actions were removed into the Coiut of Session by 
advocation^ 

Previous to this. Lieutenant Veicch had sold some growing wood on 
his estate to David Young and others, who had accepted bills for the 
price, being L. 2,000. In January 1796, Lieutenant Veitch being in 
bad health, these persons brought an action against him to have it found 
and declared, that they were not bound to pay these bills till he had 
granted them sufficient warrandice of their right to the wood against 
the challenge of any subsequent heirs of entail in the estate of EUiock ; 
or, if the bills were indorsed away, to have him decerned to grant such 
warrandice. 

On this depending action, they (6th January 1796) arrested the furni- 
ture in the hands of Miss Veitch at Edinburgh, and the books in the 
hands of Crosbie and Jardine merchants there, to whom Miss Veitch had 
sent them. Lieutenant Veitch died in the beginning of May 1796. 

The books and furniture being also arrested by other persons, creditors 
of Lord Elliock and Lieutenant Vdtch, multiplepoindings were raised 
by Miss Veitch and by Crosbie and Jardine, in whose hands these arti« 
cles were, (30th May 1790.) These two multiplepoindings, together 
with the suspension and interdict, and the two advocations above men- 
tioned, came before Lord Justice-Qerk, Braxfield, by whom these five 
processes were conjoined. 

After a variety of proceedings, the other arresting creditors having 
withdrawn, on the motion of David Young, &c. the Lord Ordinary in 
the conjoined processes of multiplepoindings (then Lord Armadale,) 
^* granted warrant for letters of incident diligence, at the instance of all 
** parties interested, against havers, for recovering of the catalogue of books 
** belonging to the late Lord Elliock."' 

Against this interlocutor Henry Veitch represented^ on two grounds ; 
1//,- That the books and furniture having beien rendered heritable desti^ 
natione^ and never having been vested in Lieutenant Veit?h by service, 
could not be attached by any diligence at the instance of his creditors j 
Qd^ That at ariy rate the arrestments of these subjects were inept, or in- 
effectual, for a variety of reasons. Young, &c. on the other hand, main- 
tained, that possession of these subjects was equivalent to service, and 
that the arrestments were good. 

On considering this representation, the Lord Ordinary found, ** in 
** respect that no tide by service or otherwise was made up by Lieuten- 
•' ant Veitch to Lord EJliock's library, which, by his Lordship's settle- 
*♦ ment, was rendered heritable destinatione^ that the arrestments used 
•' by the creditors of Lieutenant Veitch were ineflfectual to attach the 
'^ same ; and therefore recalled diligence granted in absence for recover- 
** ing catalogues of said library, and decerned accordingly." 

On a reclaiming petition against this interlocutor, with answers, the 
Court, (5th March 1806,) adhered ; but, on a second reclaiming peti- 
tion for Young, &c. the interlocutor of Court was, (June ^2. 1807,) 
^» Alter the interlocutor of the Lord Ordinary reclaimed against; 
*^ sustain the arrestments used by the petitioners as sufficient to attach 
" the furniture, books, and efiects conveyed by the assignation in the 

" deed 
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*^ deed of entail executed by Lord Elliock ; prefer the petitioners ia vir^ 
^ tue of their interests produced upon the fund in medio ; and remit to 
** the Lord Ordinary to proceed accordingly." 

Against this interlocutor Henry Veitch presented a reclaiming petition, 
which was answer ed« The whole cause was gone over. in these papers ; 
but as no decision was given on any point but the first above mendoned, 
it seems sufficient to report the argument on, this pdint 

Argument for Henry Veitch^ petitioner. 

It is not necessary to maintain that the entail of the subjects in dis- 
pute is effectual It is sufficient to say, that Lord Elliock clearly intend- 
ed to entsdl them on the series of heirs to whom his landed estate is des- 
tined ; and that this entail must at least be effectual to the extent of ren* 
dering them heritable {Ustinatione. 

There is no rule better establbhed in the law of Scotland than thisi 
that heritage does not pass ipso jure firom the dead to the living ; but that 
such heritable rights as are 4iot cloathed with infeftment must be taken 
up by general service, and such as are cloathed with infeftment by spe- 
cial service or precept of dare and infeftment thereon. Upon this rule 
the well known distinction of hw apparent and heir is founded ; and 
the whole system of our law respecting heritable rights dq>ends on it. 
Erst b. iii. tit. 8. § 54. — Stair, b. lii. tit. 5. § 25. 

Lord Stair in this passage mentions all the exceptions to this rule that 
exist. But moveables made heritable destinatione is none of them. Nor 
is there any of them in which possession is equivalent to service. Whete- 
ever service is unnecessary to vest an heritable right, it is because that 
right vests ipso jure. 

^ Heirship moveables are said to form an exception to this last observation. 
But, in the first place, there is no authority . for this but a solitary old 
decision, Blackburn against Rigg, 2d Feb. 1610, Diet. vqL iL p. 368. 
And this decision is contrasted by a later one, Auchinleck*s heir^ 22d 
Dec. 1630, Diet. v. ii. p. 368. 

In the second place, supposing this were one exception, that would 
not be a sufficient reason for maldng another exception in a different 
case. 

But, thirdly^ the right to heirship moveables is not an heritaUe right 
in the proper sense of that term. It is not a right which descends from 
heir to heir like heritable succession. It is mo^ truly analogous to le» 
^itim oi|^ jus relictae. It goes to the heir once for all like a legacy of 
moveables ; and becomes instantly, in all respects, a psut of his move- 
able property, going to his executor not his heir. The heir receiving 
heirship moveables may, to be sure, leave heirship moveables out of his 
own estate, as a child receiving le^tim may leave legitim to his child, 
but thei-e is no identity of the one heirship with the c^er. Nor is tJiere 
any connection whatever between the receipt of heirship by any persoti 
and the transmission of heirship out of his estate. /If he be a prelate 
baron, or burgess, he will leave heirship whether he recdve it or not ; if 
he be not any of these, he will leave no heirship whether he recdved it 
ctr not. 

Hieirship 
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Heirship moveables, therefore, are not proper heritage descendible dr 
bacrede in baeredem ; and do not form any exception to the rule that no 
property of this kind can vest by mere possession, which is as universal 
in our law as it is marked and decisive. 

The law of apparency shews this very clearly, for it all rests on the 
assumption, that the apparent heir has the fullest possession, while yet 
the right of fee and property never is vested in him. The act 1696, 
ch. 24. recognizes this rule, in the most striking manner, by the cautious 
and limited relief which, in a certain case, it affords against the operation 
of the rule j and this act too has received a strict interpretation. 

No analogy can be drawn from the transmission of proper moveables 
by possession, for the whole law of descent and transmission is altoge^ 
ther different in regard to heritable and moveable rights. And even as 
to proper moveables, the effect of possession in transmission from the 
dead to the living, seems to have been owing to special statute, 1690, ch. 
29. Bankton, v(5. ii. page 407. 

The consequences of the doctrine maintained on the other side suf- 
ficiently shew that it is inadmissible ; for they are absolutely irreconcil- 
able with the established forms of transmitting heritable property. 

Suppodng the heritable right to these subjects to have been vested in 
Lieutenant Veitch by possession, then it could no longer be taken up by a. 
service to Lord Elliock, along with the right to .the landed estate ; but 
must be taken by a separate service to his apparent heir — ^and the first, 
and only general service that ever was expede as heir to the institute in 
the personal cieed which carried all these heritable rights, . would not 
have the effect to transmit the whole, but only a part pf them ; a' con- 
sequence very contrary to the ideas hitherto entertained of heritable 
rights and services, and tending directly to involve our law on this sub- 
ject in confusion. 

But, further, it is admitted that, on this supposition, a service to Lieu-- 
tenant Veitch would in all cases be compe^tent ; and if possession could 
not otherwise be allowed, it would fa^e necessary, in order to take up 
these subjects. But in this service, ^vhere would be the evidence that 
the fee of this heritable right was ever vested in him, without which 
the service could not proceed ? Will it be said that parole proof of pos- 
session would be adduced in order to shew this i Such a thing never 
was heard of; and is absolutely inconsistent with the form of services 
and of the transmission of heritage, as invariably fixed in practice, 
by which there must be a series ,and connection of writteti tides ; and 
no perston can be served heir to a preceding heir, unless that pre- 
ceding heir has had the right vested in him by the ^tivritten title of a 
service, or by infeftment when infefiment is necessary.' 

t 

Argument for Young, &c. respondents. 

L The clause conveying these subjects is not only not capable of con- 
stituting a proper entail of them, but it does not appear that it was in- 
tended to create such an entail, nor to create any heritable destination, in 
the sense in which that lArord is used by the petitioner. It merely assigns 
the moveables that sbali be in the house of £lIiock| at the time of Lord 

Ss EUiock's 



164 



DECISIONS OF THE 



Na XLIV. 



£lUock*8 death, to his heirs ; which seems to be nothing more than a 
bequest of thes? moveables, once for all, to the heir,— without any at- 
tempt at a perpetual destination* There is no reason to say, that die 
nomination of h^ is more than a conditional institution. 

• 

IL But at any rate there is no authority in our law for saying that a 
perpeti^ destination of moveaUes can be effectually made by any terms, or 
that they can, by the will of any person^ be converted into proper heritage. 
None of our law writers lay down such a doctrine, which seems in itself 
very unreasonable* Moveables may be bequeathed under what condi- 
tions the testator pleases, but still they are moveables, and may, be taken 
by the person to whom they are bequeathed -as moveables are takem 

Now, it cannot be denied that moveables, in every form but that m 
question, pass frotn the dead to the living by possession. 

That possession is equivalent to coiifiraiadon in transmittii^ the ipid 
corpora of moveables, is clear from Erskine, b. liL tit. 9. ^ dO.-^^-^Bank-* 
ton, b. iii. lit. 8. § 119.— Diet vol. iv. p. 269.— Nor did this rule arise 
from special ptovision of the Stat. 1690, ch. 29. but &6m views of com^ 
mon law and ancient practice. See Kilkermn, p. 509, case c^ M^Whir- 
ten This statute had no tendency to supersede confirmation ' where it 
formerly was necessary for transmission, but merely to take away fha 
burden of it where it was iiQ( necessary, but was insisted up0n only hf 
the commissaries for their fees. Possession has the tame efiect as tojfum 
creditiy which pass to the executor or geneftii dii^6ee b^ pjrjrment or 
corroboradon, the only sort of possession such rights admit o£ Diet vol. 
iv. 271, and vol. ii. page 369. 

' Hie property of heirship moveables passies in the same way, though 
_ this b destined, by law itself, to the heir, and is carried, if he chose it, by 
a service. Nay, it must\^^ carried by a service, if the moveables are in 
the hands of third pardes, who do not choose to deliver piiss^sibn With- 
out it ;. and yet^ if possession of heirship moveables is obtained, the pro* 
perty of them passes to the heir by that possession. This is the true im- 
port of the decision in the case from Auchenleck, 22id Decembtf 16S0, 
which is erroneously rootled in t^e IKcdonary. In that case a clod^ 
which was heirship, was ordained to be given up ta the heir when 
served ; but the reason was that it was in the hands of a third party, aiid 
had never been in the possession of the heir, or of &e puithaser from 
him, who claimed it 

And this doctrine is supported not only by the c^e (tf K^bum^ 
quoted by the pursuer, but by the opinions of Enkine, b. lit dt. 8. sect* 
17 and 77 ; ^ank. bbok iii. dt. 5. «ect. 13; and Loid Kames, j^odda^ 
tions, page 97. • 

. It is said that the right to heirship moveables is not proper heritage ; 
but it is at least as much sp as the right to 4n^^(^eat>les' mad6 h^itable 
destinations ' These rights equally go to the heir ; they may equally be 
taken by service^ and not by confirmation ; Erskine, b. 3^ dt 8. sect 63. 
The right to heirship cannot be conveyed away on deathbed; Etskkie, 
sup. sect 98. ' If the heir intermeddles with thdm, he incurs due pas^ 
sive ride ofgtstio pro haeredi ; Erskine, sup. sect. €8. Acetxrdiagly, th€ 
jight to heirship is uniformly treatdd as herkable, Erskine, b. ill dt & 
Bank. b. iii. Ht. ^5. to heirships ; in all these respects heirship differs to- 
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tally from the legidm or Jus relicta^ which vest without either service or 
confirmajtion, or possession, and never were imagined to be in any res- 
pect heritable. 

It is said heirship moveables do not descend to a line of heirs, at least, 
they do not necessarily do this; but neither do moveables, heritable des^ 
tinatione^ necessarily descend to a line of heirs. The .first heir may, at 
his pleasure, deprive them of their heritable nature, — even a bond se- 
cluding executors, or destined to a series of heirs, may lose its heritable 
nature by payment or assignation : books and furniture are certainly not 
less liable to return altogether into the class of moveables. 

Since then, in every other instance, moveables transmit by possession, 
even where they are heritable, there seems to be no reason whatever for 
denying the ef&ct of transmitting them to possession, where they are 
destined to heirs. 

As to the difficulties that are started, they only shew that it is impos- 
ttble by destination to take moveables entirely out of their own dass, 
and apply to them all the rules and forms relating to proper immove* 
able rights j and after all, these are difficulties of ^rm only, from which 
no serious bad consequence could be feared. 

But, on the other side, there are substantial mischiefs to be feared from 
refusing to dlow posses^n to transmit moveables destined to heirs. 

It will be observed, diat there is no record of such destinations ; and, 
therefore, it is impossible the public should have any suspicion, that a 
man, possessing moveables to which no body else pretends any claim, is 
not truly the proprietor of them. Purchasers and creditors must there- 
fore be exposed to a new danger from which thefe is no defence ; and 
to the very danger from which our law^vas anxious to protect them, by 
refusing to sustain transferences of moveables, retentia possessionem Rights 
to moveables would in that case come to be affected by all the neglects 
and errors, to say nothing of frauds, that might take place In following 
the intricacies of services. . 

The Court unanimously pronounced this interlocutor, {25th May 
1808,) " Rnd that the property of the library and furniture of the late 
^ Lord Elliock was effectually vested in the person of the late Lieuten^ 
^ ant Veitch ; and in so far refuse the prayer of this petition, and ad- 
here to their interlocutor reclainied against j but, with respect to the 
objections to the arrestments and all other points of the cause, remit 
to the Lord Armadale, Ordinary, to hear parties thereon, and to do 
^ therein as he shall see cause." 

There was however some difference as to the reasons on which different 
Judges concurred in this judgment. 

Three of the Judges expressed their opinion, that the clause in the 
entail, relating to the moveables in question, was not so expressed as to 
constitute a proper heritable destination. That it was rather of the 
nature of a bequest to the heir, or a conditional institution ; and that if it 
had been a proper heritable destination, they thought the argument for 
Mr Veitch very strong, and would have had great difficulty in acceding 
to the interlocutor. The President, and three other Judges expressed 
then: ofnnions on the ground, that there was an heritable destination, but 
that still the ^subjects, being sua natura moveable, might be traixsmitted 
by possession. 

The 
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The Lord President in particular observed. That service was Tproperly 
a feudal form, and intended to satisfy the superior of the heir's right of 
succession, and procure investiture : That it had been extended to cases 
of heritable jus creditij and was used to satisfy the, debtor of the heir's 
right of successipn, and consequently lay him under an obligation to pay 
or perform to that heir. 

' That, even in these cases, the feudal right, or the Jus crediti^ vested 
without service by precept of dare constat from the superior, or acknow- 
ledgement of the debt from the debtor, if they were, willing to grant 
such precept or acknowledgement. 

But that, in no case, was service necessary, or proper, where there was 
no superior and no debtor, where the right was real and allodial, oq 
which the heir had only to take possession without tHe consent of any 
person. That possession of such property was full investiture in it. 
That besides heirship moveables, leases afforded an examj^le of this; for 
these, when granted to heirs, passed without service by possession, because 
a lease was not ayw credit ij and there was no investiture ci the*m re- 
quired from the landlord. That moveables destined to heirs must pass 
in the same way, since, though thus destined, they were still allodial pro- 
perty ; and if the heir took possession of them, there was nothing more 
left for him to do. He might use a service if he pleased^ but he had no 
need of it. That it would be an odd incongruity if an heir succeeding to 
a lease, and to farm stock settled to go along with it, might take the 
lease without service, but required a service to the* fapn stock. . 
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ARCHIBALD CONSTABLE and Co. 



A6AINST 

The Trustees of Professor JOHN ROBISON. 

I 

f 

Contract. — j4n author agreed with a Bookseller for the pMication of 
' a work of Science^ the price according to a certain rate per sheets P^y^ 
able by instalment Sy as the work was published. Afier the publication 
of one volume y constituting in itself a complete part ^ the progress of the 
work was interrupted by the death of the Author. ^His representatives 
are entitled to the price of the finished portion^ according to the stipulate' 
ed rate. 

r 

PROFESSOR JOHN ROBISON, having resolved to publish the sub- 
stance of his Lectures on the Elements of Mechanical PMiosophy, 
had certain communings with Mr Constable on the subject 

Mr 
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Mr Constable then addressed the following letter to Mr RoMson. 7th 
November 1803. " I agree to purchase the copy-right of your work, 
" to be entitled the Elements of Mechanical Philosophy, at the rate of t6n 
*• guineas per printed sheet ; and the whole work to consist of about 500 
" pages in octavo ; and as you propose publishing in fr>ur parts, you 
" will of course allow me the usual credit given to the trade in similar 
** transactions. Your answer in course of to morrow will much oblige 
** me* I am," &c. and on the 1 5th December a letter in these terms : 
^ In addition to my note to you of the 7th current, I now beg leave to 

propose to you, that if your work shall be published in parts, you shall 

be entitled to payment at the rate of ten guineas per sheet, at nine 
** months after the pviblication of each part ; or, if you prefer it, the whole 
^^ to be paid at six and nine months after the publication shall be finally 
" completed.' 

In advancing with the composition of the work, the views of the 
author extended beyond his own original intention, ot that of the book- 
sellers ; and he wrote the following letter. " 1 8th July 1804. I have 
** not been unmindful of my engagements with you ; and have been 
*' pushing on my syllabus as much as in my power. I have* however 
** only been able to complete the article astronomy ; and if 1 had ray 
** choice altogether unembarrassed, I should write it all over again before 
^* sending it to the press, because I think it too full. I fear that whnt I 
** have now to give you will run to 350 pages ; this, with 264 already 
^ printed, will make too large a volume. At the sartie time, I am not 
^ altogether resolved what to do. Astronomy is the part of the whole 
•* course, which it would be the greatest saving of time to my lectunng, 
** if my students liad a full instruction in their hands. None of the 
^ English elementary books that I know enable the students to under- 
^ stan4 the Newtonian Philosophy, This is my favourite object ; and I 
** shall pve no more than what is abspultely necessary for this purpose. 
•* This however is not the booksellers concern ; and 1 am in some 
•* measure to be swayed by your notions of the thing, otherwise I do 
^^ not attend to the terms of the agreement between us, in the sense in 
•* which it was taken. You may, and I do fear, that the great bulk of 
•* this part may hinder the sale of the whole. If this be your opinion, 
*• I can easily curtail the volume by 1 ^0 pages of letter press, by o- 
•* mitting the two last articles, the figure of the earth and the tiaes ; 
•• yet they are the most curious, as they are by far the m6st intricate 
** parts of the Newtonian Philosophy. 1 beg you will think of this ; and - 
" let me know your mind as so6n as possible ; for in four or tive days, 
** I shall be ready to go on with Mr WilHson, whom 1 expect to be 
•* now at leisure, as the session papers are now asleep for a while. I 
** am sadly troubled about uiy' tigures; my eyes tail me very muc.i; 
^^ and I cannot draw them so small, and so exact as l have done, r i ais 
•* will occupy more platcs, but 1 cannot help it. Engravers cannot re- 
** duce mathematical figures like others, because they know not how 
**' they are drawn. I wish you would call here ; and 1 would show ) ou 
*' the figures. They will amount to about fafty besides those alicady 
" drawn. I am," &c. , 

Tt The 
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The letter written in anstfvrr to this communicadon was not produced ; 
but the Court assumed, and the pursuers Sd not deny, their unqudtfied ac- 
quiescence. The first yoluaie was printed in NoTember 1804 j and after 
its publication, the puiBuers inclosed biHs for the sum of L.515, at 6, 
12, and 18 montfatt, in the following letter : ^ lOth January 1805. We 
^ have the frfeasure to enclose you our promissory notes as under, for 
^ the amount of the copy-money of the first volume of your Elements 
^ of Mechanical Philosophy. We also placed L.8. 16s. Of to the cre- 
^ dit of your aixount» being the difierence of interest on the additional 
^* credit dlowed us. We shall be happy to have firequent occasion to 
^ make you similar payments ; and we are,*' &c. The above is all that 
i$ material in the writings that passed on the subject 

On the 30th January 1805, Professor Robison died. One of the bills 
was paid ; but the trustees found it necessary to charge the pursuou for 
payment d the test. The charge was suspended by the pursuers, who 
at the same time brought an action for repetition of tiie sum aheady paid^ 
under the qualification of accounting regularly for the expence, aind the 
^e of the published volume. 

The cause was discussed before die Lord Justice Clerk, Ordinary, who 
pronounced the following interlocutor, (17th January 1806 :) ^ In re- 
^^ spect that the agreement between the parties contains a provision for 
^ publishing the woric in parts, and for paying for die same, either at 
^ the time d^ publication of each part, or afterthe publication of the whole, 
^* at the option of the author ; and that the volume published is admitted 
*^ to contain a complete part, treating of one separate branch of science, form- 
^* ing an intelligible and useful work by itsrif; and further, in req[>ect that the 
'* suq[)enders did pub&^ and sell to the piddic this said volume or part, with- 
^ out any condition to take back what diey now plead isof little or no value 
^ widiout the rest of the work ; and .the suspenders, by paying one of 
^^ die bills, which did not fall due till after the audior's death, appear to 
^ have themselves understood tlus to be the genuine interpretation of 
^ the agreement} repels the reasons of suspenmon; finds the letters order- 
^ ly proceeded, and decerns ; finds eiqpences due ; and allows an account 
^ diereof to be pven in, and submitted to the auditor." 

The cause came by petition and answers before the Inner Houae^ 

Aigument of the pursueis. 

4 

To ascertaun the nature of the contract between these parties, and the 
obligations thence asistng, it is necessary to attend to •w4iat was its obfecr« 
From th^ letters between tKem, it is clear that the suligect which Profenor 
Rolnson proposed to sdl, and the pursuers agreed to purchase, was an entii^ 
work, to contain, and be entitied the ^ Elements of Mechanical Pluloso- 
^^ phy." The contract related to a system, or whole, involving the va- 
rious branches and parts of a science ; and the value of the work con« 
sisted in the union and completion of all the parts, in a systematic form. 

As, therefore, in contracting for such a work, the pursuers could not 
expect reimbursement till after the period of its completion, the amount 
of the price must have been determined on the confidence, and under 
the implied condition, that a complete work was ultimately to be de-^ 



June 1.1808. COURT OF SESSION. 16d 

livered. Of all commodities a literary work contaioiog a systetn of 
science, is Aat of which the value depends the most up m its.co'npletioa. 
Its permanent value, is derived from its systematic form ; and several 
editions are required to rdmburse the expence of publication* The 
mode and times of payment, whether wholly at the commencement, or 
aiter the termination of the work, or partially, according to its progress, 
are contingent circumstances arising from the liberality of the parties, or ^ 
their confidence in each other ; and cannot affect the fundamental prln^ 
ciples and stipulations by which the amount of the price was ascertained. 
The mode of partial payment, therefore, could not alter the substance of 
the contract, the nature of the subject purchased, or the terms on which 
alone the payments jc6uld be understood to be warranted 

Neither can it affect the principles by which this case must be decided, 
that the science, of which this work was to treat, consisted of various dis- 
tinct branches, nor ^t the published volume contains a complete parr. 
If a fragment only had been contained in it, the same decision must have 
been pronounced fior which the defenders contend in this instance ; be- 
cause a court of law cannot place its judgments on so fluctuating a foun- 
dation as the accidental divisions of any science of which the nomcn?- 
datnre and arrangement are dcdly changing by the progress of dis* 

covery. 

To illustrate by another instance. Several of the pictures of Sir 
Joshua Reynolds occuped that artist many years to finish. If, how- 
ever, he had received part of the price, and died before their completion, 
the individual works would have been without value. In such a case, it 
!s impossible to maintain that the purchaser could have been bound ta 
receive the unfinished pictiure, or the representatives of the artist entit- 
led to retention of die partial payments. 

In like manner a sailor has no claim for wages if he does not finish 
die voyage ; neither fasve his executors if he di^s before it be completed. . 

In the terms of contract, the contingency of the author's life has not 
been provided for ; and thia risk must fall where the presumptions of 

the case direct 

That the risk should be imposed on the pursuers cannot be maintained 
on the general prtnciplea of the law of contract, because a pupchaser sti- 
pulating for the deKwry of a commodity, or the performance of a fact, 
is ndt prestmed to incur any risk which may impede the one or prevent 
the other, unless it be specifically so stipulated. 

In the general case, an author brings a complete work to the. bookseU 
lers for sale; and if he had died before its completion, the loss must have 
been his own. There is nothing in the terms of the contract in the pre- 
sent instance to remove it out of the general case ; and this partial and 
progressive payment of the price cannot alter the essentials of the con-^ 
tract. 

In a word, the pursuer has not received that for which he stipulated ; 
and must be entitied to repetition of the sums paid on the faith of a con* 
tract of which it is now impossible to obtain fiilfilment. Besides, a de- 
cision in favour of the defender would be injurious to the interests of 
literature* The most valuable monuments of genius, those by which the 
power of mankind has been extended, and their minds enligluened, haf e, 

been 
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been the laborious and gradual production of many years, and their pub- 
lication has in many cases been retarded by the pressure of poverty. This 
inqonvcnieince has been removed by the practice of modern booksellers, 
the best patrons of genius, who have been accustomed to advance the 
price according to the progress of the work. But this liberality will be 
fatally and necessarily checked, if in cases like the present, when the price 
has been progressively advanced, the booksellers shall be held bound to 
pay for an unfinished work. 

Argument for the defender. 

The nature of the contract must be discovered from the correspond 
dence joined to the circumstances and presumption of the case. That 
the pursuer had contracted to receive, and Professor Robison to de- 
liver a complete work, embracing a system of science; and that, except in 
the event of its completion, the stipulated price was not to be paid, is a 
view of the case which the correspondence of the parties docs not war- 
rant, and which in the absence of distinct and specific stipulation, .is not 
to be presumed. • 

The author approached thie age of seventy ; and was debilitated by long 
continued disease. The work was of great research and magnitude, and 
consrsted of many volumes, of which the materials had neither befen pre- 
pared nor arranged. These fdcts were knqwn to the pursuers j and they 
confessedly did not deal for an article i-eady for delivery. 

It is impossible to presume, that a philosopher, whose name was un- 
rivalled in his country, would have exclu6ively devoted his titae to the 
production of a work which in ^11 probability would occupy the. remain- 
ing years of his life ; and for which, except irj the event of its comple- 
tion, he was not to receive a recompense. 

The circumstances of the parties, and the views to which these circum- 
stances led^ must dictate the bargain between them, so far as is un- 
provided for by themselves. The author was to receive a fair reward for 
his labour ; and the booksellers trusted that he would live to finish what 
he had begun. The former might, unfettered by contract, have publish- 
ed a complete system, by bringing out distinct branches or parts, each 
constituting a valuable and independent whole, yet each having a sys- 
tematic relation to the other. The -latter, by withdrawing the author 
from other employment, secured to themselves a fair chance of a work 
from which they would have derived permanent profit. The stipulation 
that the work should be published in parts, establishes that the pur .uer 
was desirous to combine the present profit of selling a treatise on dstlnct 
and independent branches, or parts of the science, with the ultimate prp- 
fit arising from the sale of the complete system. . 

The bargain clearly was, that the work should be published in parts^ 
and that each part should be paid for when published. , The obligation 
of Mr Robison has been so iar fulfilled, and that of the pursuer to the 
same extent incurred. The defenders do not insist that for an unfinish- 
ed work, the pursuer shall pay the price of a complete work, but that 
they shall fulfil an obligation of which to them the counter part has 
been already performed. 

If 
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If tliie piiblfdbed n^oknie b&d pioducedM'i&e pofttiers |irdfits 
ing, instead of falling below expeettticpi, it would B6t kave been com- 
petent for the trustees of Mr Robison to hare innsted for repetition of 
these ^]»t)fitB on payment df tite expence of puliGca!ton. Arethepur^ 
suers then to 'be free "vAx^e the defenders are bound ? Or are the pur« 
suers bound only by a lucrative contract ? 

The cases put in illustration are inapplicable.. The unfinished work 
of a painter is not a ^' complete part, treating of one separate branch of 
** science, forming an intdligible and useful work by itself.** 

The interests of literature cannot suffer by a decision which is conso- 
nant to justice, and bestows on labour and talents their fair reward. On 
the contrary, no man of genius would ever withdraw his attention from 
other objects, and devote it exclusively to the production -of a long work, 
if, in the event of his death, that part of his recompence which accorded 
with the progressive completion of the work, and on which himself and 
family had subsisted, is to be wrung from his representatives. 

The Court coincided in the .grqpnds of decision of which a summary 
is contsdned in the interlocutor of the Lord Ordinary j and observed, that 
at the first communing about the projected jwiblication, a smaller woi^ 
was itv cotitemplation of the parties. Hie transaction then changed its 
nature, aad a work was undatak^n of greater extent, research, ,and im-- 
portance ; and of which a longer period was required for the comple- 
tion* By occupying the time, and by giving a direction' to the labour 
of the author, -and by withdrawing liim from other pursuits, the f)ur- 
su?r8 must be understood to have undertaken the risk of his death. No 
doubt both par^, in entering into the contract;, had in their conteni^pla^ 
tion th^ completion of the work, but this part of the contract is modi- 
fied hy the stipulation that it was to be published in parts ^ and that each 
part, was to be paid for when finished. If \he profits of the volume that 
was publishied had e:^ceeded the ezpence of the printing, and the stipu- 
lated price of the copy right, the defenders, on the death of Professor 
Robison, would not have been entitled to compel the {Pursuers to account 
for those profits, and to return the price llhat had been paid to them. 
The argument of the pursuers, therefore, would lead to the madmissable 
conclusion, that x>ne of the parties was bound and the other free^ 

One Jvdge was of 4 'different opinion. The pursuers^^ he observed, 
had stipulated for a whole ivork, and not for one volume^ or one sheet 
of a book, or one section, or branch of a system. The object of 
the partial pa3rment was the accommodation of the author^ and not 
any qualification of the original obligation. The copy right of a com- 
plete and entire woxk, and not of a part of it, was the object of the con- 
tract To entide a party to pursue implement of a <:ontract, he binilelf 
must be in a condition to fulfil, and to offer to his adversary the alter^- 
native of performance, or entire restitution. But it is plain that the de^- 
fenders are not in that rituation. In the case supposed, therefc^^, the 
defenders, on obvious principles, were not entitled to return the price 
and receive the profits of the publication^ and no argument can be drawn 
from this view of the corre^onding obligation. 

The following interlocutor was pronouncedt (1st June 1808) :. " The 
^^ Lords haying resumed condderation of this petition,, and advised the 
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•* same^ with the aoswen thereto ; adhere to the interlocutor complained 
** of^ and refuse the desire of the petition.'* 



c« 



lAxd Ordmarj, Jusiice Oeri. Ao. Jd. MoncH^. , Alt. Jdooeaium. 

Jos. Gibson^ W. S. and i% DanaldsoH, W. S. Agents. JUL Clerk. 

J.W. 
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No. XL VI. >«/r,2. 1808. 

« 

ROBERT EWING actmg partner of the Lanark Twist Company, 

AGAINST 

. I 

ADAM WRIGHT. 

Lbtt£R of credit. — ji person who gives credit on an unlimited letter 
of credit^ without notification to the granter of the letter y does not lose 
his right of recourse on the granter from the want pf notificmion. 

I 

ADAM WRIGHT, in order to enable Joseph Simpson and Com- 
pany to procure yarns to the extent qf about L. ^0 within a year, 
as was alleged, delivered to Joseph Simpson the following letter, signed by 
himself: ^ As Messrs Joseph Simpson aiid Company may have occasion 
^ to purchase yams from you from time to time, I hereby guarantee the 
regular payn^ents, at the ordinary periods of credit, of whatever pur* 
chases they may make from you within twelve mopths from this' 
^ date.** This letter was neither dated nor addressed; but Simpson 
filled up the date with ^ Glasgow, 10th June 1806,'* addressed it ^^ to 
^ the Lanark Twist Company,'* lodged it with that Company, and. 
upon it took yams from them on ' credit between the 3d July and 3d 
of December 1 807, to the amount of L.591 • 1 Oa^ 9d. Though the parties 
all lived in Glasgow, no notice of this was given to Wright, either by 
Simpson and Company, or the Lanark Twist Company, till, the 31st 
of January, when Simpson and Company had become bankmpt. The 
Lanark Twist Company then demanded payment of .th.e' above sum 
from Wright ; and on lus refri8£(l brought an ^ction against him for pay- 
ment of it In this action, the Lord Ordinary prondunped this inter- 
locutor : " Repels the defences pleaded for the defender Adam Wright, 
^ and decerns in the principal cause, in terms of the conclusions of the 
" libel against him.** . i , 



u 



The defender reclaimed. 



I • 



Argument for defender.— The defender cannot be bound for the price 
of these goods furnished to Simpson and Ccmpany, because he never 
received any notification that these ; furnishings were to be made. This 

notification 
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notificadon the pursuers were bound to give, because the letter of credit 
was unlimited as to the extent of credit to be given ; and in such cases, 
the. person given credit is bound to notify to the. granter of the letter. 
This was decided, Burnet, Vth January 1681, Stair's Decisions. The 
opinion of the Court to the same effect, is to be found in the report of 
the case of Lennox, 6th December 1773, Kilkerran, p. «S36 ; and the 
same thing appears, as to the letters of credit in general, in the case Mans* 
field contra Weir, 9th 1749 ;— same tide Kilkerran. 

The very nature of a letter of credit, not bearing any express limita- 
tion, must warn the person gpiving credit that some limitation must be 
understood ; and to avoid exceeding that, he is bound to g^ve notification 
to the granter. It cannot be supposed that he may go all lengths— that 
he may give credit for L. 1000,000 for instance ; and if not, it is plain he 
cannot safely go any considerable length without notification. In this 
case, by not giving notification, the pursuer enabled Simpson to go far 
beyond the intention and true meaning of the letter of credit, and this 
is what he ought tp have foreseen might naturally happen fi'om dealing 
in so negligent a manner^ so that he cannot complain if he must himself 
take the consequence. 

The Court refiised tihie petition (9th February 1808,) without answers. 

The defender presented a second reclaiming petition, which was also 
refused vnthout answers. 

Some of the Judges thought that notification never was necessary in 
any case where credit was given upon a letter of credit. That to require 
it was contrary to the nature and use of such letters, and that the impru* 
dence of men, in granting them without limitation, pnust be left to be cured 
by its natural consequences. Others observed, diat it was unnecessary 
to lay down any such general rule ; that cases might be figured where 
it would not apply ; but that here the commission was limited in point 
of time, and the furnishings not exorbitant^ in which circumstances noti- 
fication was not necessary. 

IJord Ordinary, Newton. Act. J. Wolfe Murrajf. Alt. Mm QreenthiMu 

TJio. BaiOut A^fffox. &Glark. 

M. 
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JAMES DUNDAS trustee on the sequestrated estate of Richmond 

sod Frbbbairn, 



AGAINST 



JAMES SMITH. 

Bankrupt-— 'BULL of jbxchanos. — Aa iadcrtatiou of a bill w /^r* 
nunft iff the f^dinarjf eourse of trade, is not li(tbU to r^wfion tin the 
Uatutel696f though it be within nnty days of the inderser*s bauin^tevp 

\ • 

I 

RICHMONP and Freebaim were insurai^ce-lycokeiis in Edi^urgb^ 
James Smith was an underwriter in their olGce for Jbehoof of 
himself, his father, and others. He had und^rwntten there durii;^ the 
year 1800, and they had received the pi?emiun;is up to the end of thut 
yean He had also underwritten there during the year 1801,, though 
it did not appear that they ever recdved any of the premiums of that 
year, (see Bertram s^nst Trustee for Bichmpwl, &((^ ^6th Nov«)B;iber 
1802, Fac. Coll.) 

On the 4th of August 1801, Richmond and Fr^eb^ra ^^orped to 
James Smith two bills for L. 200 each, drawn vypiok^ M^d accepted by 
James Beveridge of London, due one on the 12th — I5th October, the 
other 16th — 19th October. Smith remitted the Nils tQ his fathg: at 
York on account of the premiums due Xfi \»v\. ^t that d^t^t there had 
been no balance of accounts struck betwefsi Smith sw4 B.idbmpnd and 
Fxeebaim for the transactions of the y(»r 1800 j but Smith Wj9ls creditpr 
in account for more th^n the sum^ contaiij;ied ia these bills. There did 
not ^pear to have ^existed at that time ^y appiiehensiao ox Richmond 
and Freekdm becomix^g hvikxxipt. They were, ^9 w^verv made bard^rupt 
in tern;i3 of the act 1696, p^ the 6th of September ISul ; tWr ej^Mte 
was sequestrated ; and James Dundas was appointecji )t;rp^e;e V9Sf^ AV 

The trustee brought an action against James Smith, for reducing, un- 
der the «a i66^ the indanaoons of the two l^lji^ 9t)p:K^ ,ffli/^tio^ 

The interlocutor of the Lord Ordinaiy, (i4«y 84th 1805,) was,— *^ Finds, 
^^ that in practice there is a current account, debit and credit, between 
^^ the broker and underwriter who do business at his office, fluctuate 
^ ing from time to time, so long as the parties continue nn credit, and 
^ till the actual failure of the one or the other ; so that it would be un- 
^ just to allow^ the creditors of either to avail themselves of one side of 
the account, without taking the other side of it into view* That the 
bills passing between them cannot be considered in the light of se- 
'^ curities for anterior debts, so as to fall under the act 1696, and that 
*^ such bills, especially when remitted to persons at a distance, are pro* 
" perly payments in cash. Finds, in terms of the report, that there was - 
*^ no mutual settlement of accounts betwixt the parties, striking an ac- 
knowledged balance previous to, 6r at the period of the indorsations in 
question, and that such transactions as took place between them went 

** on 
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^ on posterior to the indorsations in question, in the same manner as 
** previous thereto. Finds, that upon the 6th day of August, Richmond 
" and Freebaim indorsed to the defender bills for L. 400, accepted by 
« ** James Beveridg^, which bills the defender indorsed to his father 
** Thomas Smith, and other correspondents at York, for whom he was 
** in use to underwrite at Richmond and Freebaim's office here. Finds, 
" that although there may be no valid distinction, in a general view of 
" the act 1696, between foreign and inland bills, so as that the one 
" should be exempted from tlie sanction of that statute, and the othei 
liable to it ; yet if, in the ordinary course of business, an under- 
writer in, this country, unconscious of failure in the circumstances of 
*• the broker whom he employs, not only for himself, but for his cor- 
" respondents in England, accepts of an indbrsadon of bills of exchange 
" from that broker, and remits them to such correspondent; while the 
^ credit of the broker ii unimpeached, the transaction cannot be set aside 
•* upon the act 1696, unless it shall appear that such remittance was in 
" payment of a debt already liquidated. Finds no evidence that the 
" debt due to the debtor's English correspondents, who received the re- 
" mittance of the L. 400 under challenge, had been liquidated at the 
^ time of the remittance j the alleged delay of which, as well as the cir- 
^ cumstance that the bills are said to have been indorsed indefinitely to 
^^ account of the balance which might ultimately be due to the defender, 
" .aflFords real evidence, as well of the bond, fides ^ as of the application of 
" the general doctrine assumed, in the first part of this interlocutor, to the 
** circumstances of the case; assoilzies from the reduction it\ regard to this 
" article." 

The cause came before the Inner-House by petition and answers. 

Argument for the pursuer. 

These indorsations were, in terms of the act 1696, " dispositions, as- 
" signations, or other deeds, made by the bankrupt, in the space of sixty 
•* days before his becoming baqkrupt, in favour of his creditor, either 
" for his satisfaction or further security." 

For it is clear law, that they are hot taken out of the statute merely 
by being indorsations of hil\s^ Fountaifibal/^ ' 2d February 1700; Dur- 
ward against Wilson, 16th January 1713;— Campbell against d'aham, 
JDalrymple **^ — Manson agjunst Angus, 19th February 1772, not report- 
ed, but in which this point was determined on full discussion, and the 
judgment of this Court was affirmed in the House of Lords, 22d March 
1774 ; M'Hutcheon against Welsh, 29th January 1794 f . 

2^^, There is no authority whatever for saying, that indorsations 
of foreign bills are in a different situation from indorsations of inland 
bills. The observation of the collector in the case of M*Gibbon against 
Campbell, (10th August 1780) is now admitted, on all hands, to have 
been erroneous ; and it was decided that there was no such difference in 
the case of M^Hutcheon against Welsh. 

3^/^, It cannot take the indorsations out of the act that they were in 
payment ; for the statute expressly includes deeds made " for jj^atisfaction.*' 

Xx /ithly, 

♦ Same in Forbes, p, 646, 

f Not reported \ but see Bell's Bankruptcy, voL u page 171. 
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4/i^/f, It cannot have thi& effect, that the indorsatioas were giveii 
bona fide ^ without contemplation of baokraptcy ; for the v«y otject of 
'the statute, in fixing the retrospective term of 60 days, was to supersede 
all enquiry into that circumstance, by adopdng a general presumption 
from a circumstance that was always certain ;--«ccordingly, this plea 
has uniformly been disregarded in actions on this statute. 

5tbly^ These indorsations are not taken out of the statute merdy by 
the circumstance that they were made during the existence of an open 
account. The Court may just as well rescind the statute in /o^, as 
deny effect to it in all cases, .where the parties happen to have an open 
account. There is not the smallest authority for such an exceptiocu In- 
deed, it would destroy the effect of the statute altogether ; for not only 
are open accounts very common, but it is quite easy to keep an account 
open for the very purpose of eluding this statute. The case of Sir 
William Forbes and Company (1st March 1791), did not establish any 
such rule. In that' case, the indorsarion was sustained because a sul>- 
sequent advance to a greater amount had been made by the indorsee. 
The case of the Pelican Insurance office. 26th June ISOSt^ was drcum*- 
^antiate ; but at the utmost ody estabtished^ that indorsations witSoe the 
60 days must compensate advances by the indorsee wkbin the 60^ days^ 

The mere existence of an open account on which no advances aC 
all have been made siibsequeat to indorsatiom, or even widiinf the 6& 
<lays, has never been found to take those, indorsations out of the act 
1696. 

These are all the circumstances that can be imagined tt> take diis case . 
oiit of the statute. , 

• • 

Argument for defender. ' 

It is not necessary for the defender to dispute simply and precisely 
any of the pursuers propositions. He maintsdna^ that die indoisationfr do 
not fall under the act 1606 : 

» 

\sty Because they were pay meats made^ ^ottr ^/S^ in the ordhuuy 
course of business. 

The deeds, &c. which the act declares reducible, are ^ granted in 
** favour of creditors, and in preference to other creditors j" but pay- 
ments, made in the ordinary ^course of business,, are neither c^ these ; acy 
that they do not come unda: the words of the act Still less do they 
come under the fi|;ark; of it. For k never waa intended to rescind all the 
ordinary dealings of every person whe became bankrupt for 60 daya 
back. Such a provision would have done £^ more harm than good ;-« 
accordingly, payments in money have always been held not to £dl under 
the statute, because these were presumed to be of this description^ Bean^ 
against Aberdeen, Ist August 17605,Ersk. h. iv» tit \. % 41. But now^ 
that the use of cash is almost entirely superseded, payments in tlie ordi* 
nary course of trade are generally made by indorsation of l»Us» In this 
form, however, they are still jpayments in the ordinary course of trade,, 
and as such must be exempted from the reduction on the act 1<>96. 

^dly^ This is still * clearer where a current account of deUl and 
credit subsists between the parties, as in this case. For. there it ia 

obvioua^ 
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obvious that the payment is not only not given in contemplation of 
bankhiptcy, but it is not given merely either for satififaction or security 
of a prior debt It is given with a view to future transactions as much 
as past ; and can never be said to be given to one creditor in preference 
to others, since not only there can be no view to a preference, but it is 
quite uncertain vrhether the person, to whom it is given, . may ultimately 
be a creditor or not, even independently of such payment 

This view was adopted by the Court in the case of Sir William For- 
bes, and still more clearly in that of the Pdicaiv Company*. 

The idea that deeds of any kind within the 60 days would be sustain- 
edy merely because they were in satis&ction or security of debts con« 
tiacted. within the 60 days, is supported by no authority ; and there is no 
reason to suppose it was the principle of decision in dther of these cases. 

The majority of the Court adopted, the first argument of the defender;, and 
founded theii; opinion upon thisy that, in the circumstances of this case, 
the indorsations of the bills must be viewed as payments in the ordinary 
course of trade ; aihi, therefore^ did not fall under the act 1696. 

It was observed by several Judges, that indorsation of bills were 
certainly not exempted in general from th(B q)eration o[ the act 1696 ; 
and one Judge (Lord Armadale) expressed a decided opinion, that the 
mere circumstance of a current account existing between the parties was 
by itself of no relevsuicy in defeace against a reduction on the act That 
if in fact the bankrupt was debtw to the indorsee at the commencement 
of the 60 days, it signified verv Uttle whether the account . had been 
balanced or not previously to that period ; and that none of the cases 
quoted went upon this circumstance alone,, but on advances being made 
by the indorsee subsequent to the indorsations, or at least within the 60 
days. 

The interlocutor of the Court (2d June 1808,) was, " Adhere to the 
* interlocutor of the Lord Ordinary." 

Lord Ordinary, Hertnand. -Act. Dav. Cathcart. Alt* John Connell. 

Tko. Scollandt W. S. and Dav. Murroy^ W. £k Agents. P. Clerlu 

« 

M. 
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* See abo Thomson's Trustee, 28th February itod^ 
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WILLIAM IRVING, 

AGAINST 

CRAWFORD TATT, Esq. W. S. and Others. 

D£ATH-BED. — A disposition having been, executed on deatb-bed^ and the 
heir having died in minority^ reduction at the instance of the next 
heir was sustained. 

ON the 1 1th June 1801, Andrew Irvine executed a trus^-disposition^. 
or settlement, conveying his whole property to William Irvine, 
his brother, CraWfOTd Tait writer to the signet, and certain other trus- 
tees, whom he likewise named tutors and curators to his son. The bb- 
jects of trust were, after payment of his debts, 1//, " For the main- 
**^ tainance and education of David Irvine, my only son, until he shall 
*' arrive at the age of 21 years complete ; whom failing, before the age 
** of 21, and having lawful issue of his own body, for payment to, or 
^ division among them, such lawful children as he shall so leave, equal- 
^ ly among them, share and share alike. 2^//, I hereby appoint mj 
^^ said trustees, so soon as my said son shall attain the age of 21 years, 
** to denude themselves of this trust, and to convey my whole heritable 
" and moveable subjects in favour of my said son, and pay over what ba- 
^^ lance shall remain in their hands, upon a legal and sufficient discharge 
^' of their haill intromissions and management v But in case my said 
«' son shall die before attaining the age of 21 years complete, without 
** leaving lawful issue of his own bddy, then, and in that case, I here- 
** by appoint my trustees, to convert my whole heiitab|e and moveable 
" estate into mpney, and to make payment »of . the following, legacies to 
" the persons under-written, to whom I leave and bequeath the same, 
^^ and that as soon as possible after the death of my said son as afore- 
" said," viz. A variety of legacies are then enumerated, of which se- 
veral were granted to the trustees and their families. 

At, the time of executing this deed, Andrew Irvine was in bad health ; 
and he died on the 25th June 1801, fourteen days after it was subscrib- 
ed, without having been either at kirk or market 

Messrs Irvine and Tait, and the other trustees, accepted of the trust ; 
and proceeded in the arrangement of the affairs, by sdling certain sub- 
jects, and by finishing buildings which had been begun by the trusten 
William Irvine was active in the management ; and received a pecuniary 
remuneration for his trouble. 

William Irvine, the trustee, died on the 27th August 1804 ; and Da- 
vid Irvine, the son of Andrew, having entered into the navy, died ia 
the month of August 1 805, in minority. 

William Irvine, the eldest son of the deceased William, who now be- 
came heir at law of Andrew, then raised a process of reduction, on the 

head 
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head of death-bed, for setting aside the trust-deed executed by his uncle 
Andrew, and under which his father had acted. The trustees raised a 
process of multiplepoinding and' exoneration ; and these conjoined ac- 
tions having been advised by Lord Meadowbank, Ordinary, the follow- 
ing iikerlooutor was pronounced, (May 12. 1807.) "Finds, that the 
" possession of David Irvine, under his father's settlement, being that of 
a. pupil or minolr, did not bar the challenge, of the person who might 
be heir at law to him at hU. death, of that settlement: Finds that the 
actings of William Irvine as a trustee under that settlement, while the 
successiou had not opened to himself, do not bar the same challenge, 
and that even though the person who brings it happened to represent 
him, (which, however, is not allied in the present case to be the 
fact,) therefore repels the ddences; and in the reducdoiv, reduces, 
'^ decerns^ und declares in terms of the libel/' 

The cause came before the Inner^house by petition and answers. 

^ Argument for the trustees. 

9 

1//, The deed haying been accepted by David, the immediate heir, 
and his tutors and curators, all challenge at the instance of a remoter 
lieir is precluded. 

The origin of thb branch of law is lost in obscurity ; but from the 
earliest accounts it coolenred on the heir, alioqui successurus^ a right to 
reduce any deeds affecting heritage executed by his predecessor on death- 
bed, and to hb pr^udice. This right, however, might be renounced, 
either by consenting to the deed at the time of its execution, or by rati- 
fication after the granter's deattu 

At one time it was even doubted whether, where the immediate heir 
had died without either approbating or reprobating the deed, challenge 
waa competent to the remoter heir. But such right was at last acknow- 
ledged, 21st January 1668,Schaw, — 1 6th July 1672, Gray,~^/j/>. 

It was then s^tated whether the ground of challenge, competent to the 
remoter heir, arose from the injury done to himself, or whether he must 
plead in right c^ the immediate heir, agsunst whom it was necessary to 
shew that lesion had been committed ; and die Court at one time sanc- 
tioned the principle that ^^ the exqeption of death-bed was competent to 

remoter heirs^ though (he deed was not in prejudice of the immediate 

heir apparent." Kennedy against Arbuthnot, Kaim^s Rtm. Dec. 13th 
July 1722. 

But by a aeries of decisions, the Court have departed from this prin- 
ciple, and required that lesion to the immediate heir shall be established 
to found a reduction at the instance of a remoter hdr, 13th February 
1739, Craigs, November 1738, Irving. Kilk. voce Death-bed. 

In the present instance, David the immediate heir, so fax from being 
injured, derived material benefit from the deed challenged. It left him 
the entire disposal of the property, as soon as the law authorised him to 
exercise such power, — ^it saved him from the expence of a judicial no- 
mination of tutors and curators : and enabled the trusted to take those 
measures for the beneficial arrangement of hia property^ which could not 
otherwise have been without considerable expence. 

Y y ' The 
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The deed bang thus benefidal to the pupil, the trastees were entitled 
in his name to homologate, and act under it Such ratification being a 
beneficial act of administration, is as binding in law as if it had been 
done by a person of fiill age. Such a proceeding idoes not amount to a 
settlement or alienation of heritage, to which a minor is incompetent, 
but is a useful act of administration which must validly infer its legal 
consequences. The trustees were bound to adopt the alternative of repu- 
diation or ratification, and at the same time to consult most e^ctually the 
interest of the pupil. 

It is impossible, tiierefore, to establish that lesion has been committed 
against the pupil, tiie immediate heir, by the deed challenged ; and the 
ratification of the deed, and possession imder it, now precludes challenge. 
For it has been determined, by the most recent decisions on the subject, 
^ That thie institutes in the disposition quarrelled, who were nearest heirs 
^ at the titne, haying attained possession, the same is not reducible at the 
•* instance bf a remoter hehr,** 18th November 1740, Heddcrwick, CIL 
Home. 

2i/, William the trustee, the father of the pursuer, and the uncle of the 
minor, homologated the trust deed. This. William, nexit to the minor, 
was alioqui succcssurus ;- dnd lus acceptance, joined to that of the minor, 
must remove all ground of challenge. If WUliam, the uncle, had surviv- 
ed the minor, challenge would have been incompetent to him, for he 
could not have approbated the deed, so fiir isis the nephew was concerned, 
and reprobated it so far as it contained the substitution. The one pro- 
vision was as illegal as the other ; and both must have fallen or none. 
To have sustained reduction at his instance would have been to reduce 
all those dispositions and sales of the heritable property which himself 
had authorised and subscribed. It is no answer to say, that . he had no 
interest, in respect the succession had not opened to him. His situation 
is the same as that of a remoter heir of entail, who may challenge con- 
travention ; and there exists for this right the same necessity. To wait 
til] the succession devolved, would be to allow the peribd to elapse 
during which alone the necessary facts could be proved ; viz. that the 
granter, at the date of the deed, laboured under the disease of which he 
died, and did not walk unsupported to kirk and market. 

Argument for pursuers. 

That the minor could not himself homologate die settlement chal- 
lenged, is indisputable, because'^* a pupil has no person in the legjil sense 
*^ of the word ; he is incapable of acting or even of consenting." Ers- 
kine, lib. i. tit 7. § 14. 

Farther, the possession of the trustees cannot, in law, be held tq be 
that of the minor, because they had a distinct personal interest to sup- 
port the deed, in as much as, considerable legacies were eventually to arise 
to them under it Besides they did not take those measures, by making 
up tutorial and curatorial inventaries, to invest themselves with the 
character of tutors and curators, , which alone could identify them with 
their pupil, and ];ender their actings his. They acted merely as trusteo, 

in- 
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in which character they had an interest distinct from that of their pupiL 
But it was ultra vires of the trustees to homologate the settlement, for 
such a proceedingamounts to alienation of heritage. Accordingly, if an 
heir ratify a death-bed deed, his creditors are entitled to set it aside under 
the act 1621, on the principle, that ratification is equivalent to a con- 
veyance. Bank. lib. 3. tit, 4. § 44. 

Such being in law the nature and amount of ^ratification, it was in- 
competent to the trustees, because they cannot authorise the aliehation of 
a minor's heritage. Erskine, lib. .1. tit. 7. § 33. 8ih March 1797, Cun- 
ninghame* 

Even the possession of ^ wife atong with her husband, does not in- 
fer homologation or consent on her part in such a case; 16th July 
1672, Gray,— iS/^i/V. 

So likewise in the case of a minor or infant. ; Diet vol I. p. 219 
Bank. lib. 8. tit. 4. § 45. ^ * 

In contemplation of law, the minor suffered lesion by the deed 
challenged ; 1//, From the susbtitution of stranger heirs, in case he died 
in minority and without issue; and, 2d^ From the distribution of the 
poperty among his children, in case of his dying in minority and leaving 
issuie. In one event, his lawful hdrs were altogether excluded j and, in 
the other, thdr interest was injured by a division of the estate' different 
from that which the law would have declared. Accordingly, such le- 
sion has been recognized in law*^ Diet vol. i. p^ 212. 

Sir George Maiicnae (Treatise on Tailzies) likevrise doubts whether 
a minor can, with consent of his curators, make a tailzie, *Hn respect that 
« a mmOT may be justiy said to be lesed, in that he wrongs his family 
^* and nearest relations." 

That l^ion against the immediate heir is not required to entide the 
remoter to reduce, and that the latter pursues on the injury done to 
himself,- may be considered to be determined. Erskine, h. 3. tit. 8. & 
99. Bank. b. 4. tit 4. § 34. , ^ 

And there arc several decisions in support bf this opinion. Diet. voL 
L p. 212. Rem. Dec. No. 33. 

In the last place, nothmg has been done by William Irvine to pre- 
clude the pursuer. He acted as trustee under the settlement, and not 
/Wvo/oifc^m/w; and, therefore, that which is essential to hoihologation 
is wanting, viz. intention and consent. 

But into his intention it is unnecessary to enquire, because till the 
death of the immediate heir, any challenge at his instance Was incom- 
petent ; and there is not to be found an instance in which such a chal- 
lenge has dther been made or sustained. Till the death of the imme- 
diate heir, he has no interest ; he has only a precarious and defeasible 
right, a spes successioms^ on which he was not entided to pursue. An - 
heir of entail is in a different rituation; and has ayw crcditi in the estate 
which entitles hun to challenge every act which interferes with his right! 
The pursuer, however, does not in any shape represent William the 
trustee. 

The Cknut agreed in opinion with the Lord Ordinary. It was ob- 
served, that homologation cannot be inferred against a minor, even 

where 
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where aedng widi ocmsent of his tators and curators ;- and in the 
present caBe, the introductioA of sttangeis into the succesnon was lesion, 
of whiph the heir was entided to complain ; neither did the acceptance 
of the trust, and die proceedings under it by William the trustee^ pre« 
elude him« Homologation i^pfies a right to challenge ; and till the 
death of the immediate heir; the remoter was not entitled to pursue. 

The Court adhered to the interlocutor of tiie Lord Of^nary ; and 
upon advising another petition and answers, adhered, (3d June 1808.) ' 



Lord Ordinary, Bieadawbani. Act. J%o. n. BaML Ak. JUx. bvime. 
Jo. Qreig^ W. S. wd WHL CaUender^ Agents. &aerk. 
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WILLIAM BALLENT. Trustee on the Estate of .Gsouge Robb, 



• r 



AGAINST 



I * 



HENRY RAEBURN and Gompanj. 

RST£NTioN.*--Cr^^//<^r/ who had received from their debtor a vendition 
est facie (Asplute^ but bad at the sometime granted a separate missive^ ob^ 
liging. themselves to reconvey on payment of a certedn debt^ veer e found 
entitled to retmn the right in security of anodier debt afterwards 

. contracted. 

RAEBURN and Company advanced to Robb L« 1300, by accepting 
two bills on London : In security for repayment of this sum, Rol£ 
gave them a vendition of the ship Turton which belonged to him. The 
vendition was ex facie absolute ;« but Raebum and Company granted the 
following missive to Rdbb, (18th March 1806.) *• We have this day, 
'' at your dewe, accepted two lulls of this date, payable in London, at 
four and fix months, pro Lk 650 each, drawn by you on us, and in« 
tended to be api^ed in payment of part of the price of the ship Levi* 
athan, purchased by you at London ; and you having c( this date con- 
veyed to us two third*parts of your ship Turton, in cbnsideratioir of 
the obligation so come under hy us on your account, we hereby 
' oblige ourselves, on the foresaid two bills being duly retired by you 
^ when due, and produced to us discharged, to reconvey the said two 
" third-parts of the ssdd ship Turton to you, your hein^ or assignees ; 
^ the ezpcnce of the conveyances to be equally divided betwixt you and 
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Robb retired both the bills j but in the meantime he had contracted 
other debts ta Raeburn and Company to a much greater amount. He 
became bankrupt ; and Balleny, the trustee upon his estale, brought an 
action in thfe Court of Admiralty against Raeburn and 'Compaiiy, for 
reconveyance of* the two-thirds of the ship Turton. They pleaded a 
right to retain this property for their whole credit against Robb. The 

' Judge Admiral found, (17th April 1807 :) " That as the defenders are 
** not posstBsors only, but fiiUy vested in the property of the two-thirds 

. *• of the ship Turton, they are entitled to refuse reconveying the said 
" right of property to the pursuer, till the debts due to them fay George 
« Robb Shalt be paid*'* 

The pursuer presented a bill of advocation ; and the Lord Ordinary on 
the bills reported the case on memorials. 

Argument for the pursuer. 

It is a general rule of law, that there can be no constitution of hypothec 
or pledge, Mrithout express consent of the debtor. Mere possession of a sub- 
ject bya creditor is no| suflScient to constitute this right But consent to 
impignorate for one debt, is no ccWsent to impignorate for any. other debt 
A pledge, therefore, is liable only to that debt for which it is pledged, 
not for aU debt due by the pledger to the pledgee. 

Even in the few exceptions to the general rule that are admitted by 
our law, there is no general hypothec, but a hypothec only for a certain 
debt or kind of debt, as in the case of a writer's hypothec on papers. Orme 
agalMt Barclay, 18th NovertibeV 1778, in that of a manufacturer's hypothec 
on goods; Harper against Faulds, 27th January 1791. 

In this case, though the vendition being accompanied, simul et semtl^ 
With an oW^alSon to rcconvey on payment of a particular debt, was no 
more than aft imi^gnoration. In a question between the parties them- 
selves, it catl make no difference, that the different parts of this con- 
tract wete contained in separate writings, tetill it was one contract of 
impignoration. 

As the debt for which the hypothec was constituted has been ex- 
tinguished, the hypothec must therefore be extinguished also ; and the 
dtefender had nothing but bare possession, which gives him no right to 
retain. ^ ' 

Argument for defenders. 

A disposition, ex facie absolute, gives a, good security for future ad- 
varfccs for the disponec to the disponer; Riddle against Creditors of 
Niblie, 16th February 1782. 

But here there is a vendition, which is a disposition of a ship ex facie 
absolute. In the cases of pledge or hypothec quoted by the pursuer, the 
creditor had only the possession, not the property of the subject, but here 
he had the property ; and it must remain in him till he executes a con- 
veyance. . 

But this he is not bound to do while the debts due to him are unpaid. 
The case of Dougal agsunst Gordon;. 17th November 1795, is exactly 
similar to the present, only substituting assignatitin of a bond for vendi-* 

tion of a bhip. 
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It was also pleaded for the defenders^ that they had ^ven credit to 
Robb oa a full mutual understanding, that they were to be secured by 
the vendition ; and they further pleaded, that L. 300 of the debt due to 
them by him was in truth a part of the original debt, as it had been 
advanced in order to retire one of the bills fdr In 650. Both these as- 
sertions were denied ; and the Court, in giving thdr opinions, did not 
think it necessary to take them into consideration. Upon the reasons 
contained in the first part of the defenders argument, with the excep- 
tion of one Judge, their Lordships, (7th June 1808,) ^ refused the bill.'* 



Lord Ordinary, Newton. AcL Jiamd Cathcart. 

L Foiheringham and Jo. Boss^ Agents. 



Alt. Daniel Fere. 
JSLQerk. 
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JAMES BALFOUR 



AGAINST , 

JOHN STEIN and Others. 

Arrestment — ^/i admiralty arrestment of a vessel on the stocks is 

good. 

JAMES BALFOUR^ a creditor of John Feiguson, on the 1^ March, 
attached by an admiralty arrestment a vessel which it appjeared be^ 
longed to Ferguson. The vessel was upon the stocks ^unfinished, and 
of course without masts. The arrestment was executed by affixing a 
copy at and upon the *stem of the said sloop or vessel, she having yet no 
masts. After this arrestment, Ferguson^ in conjunction with the trustee 
on the estate of Naime and Company, who pretended to the property of 
the vessel, or at least a lien upon her in security of a sum advanced by 
them in part of the expence of building her, sold her to John Stein, who 
sold her to John Miller. Balfour presented a petition to the depute 
Admiral, praying that Ferguson might be imprisoned for breach qf arrest* 
ment, and the other parties prohibited from carrying off the vessd, which 
they had by that time launched, till they found security to make it forth-> 
coming. , The Judge- Admiral, on the ground that the vessel belonged to 
the estate of Nairne and Company, assoilzied the defenders from thi& 
action. 

Balfour advocated the cause ; and the Lord Ordinary having remitted 
simpliciter to the Judge-Adiiiiral, the cause came before the Inner-House 
by petition and answers. The Court had no doubt that the property, 
of the ship remained with Ferguson, notwithstanding the transactioa 
with Naime and (Company, But a question was r^ed about the vali- 
dity of the arrestment. 

It 
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It was pleaded for the defender, that Balfour's arrestment was null, 
because admiralty arrestments only applied to ships that were afloat, or at 
least capable of putting p sea, and were executed by fastening the copy 
on the mast; and that the regular way of attaching the vessel was by 
poinding. 

For the pursuers, it was ssud, that this mode of admiralty arrestment 
was common, both of ships of which the masts were not yet built, and 
of boats that never had masts at all ; and that it was sufficient, in or- 
der to make a vessel the proper subject of admiralty arrestment, that 
the building of her had gone so far that she was properly denominate 
ed a ship. - 

^ The interlocutor of the Court was : " Alter the Lord Ordinary's in- 
^ terlocutor ; and find that the vessel in question was legally and ef-^ 
^^ fectually attached by the petitioner's arrestment ; and remit to the 
•* Judge-Admiral to proceed accordingly/' ~ 

On a, reclaiming petition, with answers, they adhered. 

Lord Ordinary, Armaddle. ' Act. Baird» Alt Moni/penny. 

Agents^ P. Halkersion and G. Mill. Walker , Clerk. 
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BAKERS OF riADDINGTON, 



AOAIK8T 



JOHN SMITH. 



BuROH-RoyALt — Exclusive ?KiYiLEGE.^^ji person not a member of 
the corporation of bakers in a royal burgh ^ wbi has a bake-house with^ 
out the burghy may send bread into the burgh to persons commissioning 
it from him^ and that though tJiey be retailers of bread within the 
burgh. 

THE Incorporation of Bakers of Haddington have by seal of cause 
the exclusive right of the baker craft within that burgh-royal. 
John Smith was not a member of that Incorporation. He had a bake- 
house in Nungate, which is without the limits of the burgh. Erom this 
bakehouse, he sent bread to those within the burgh who commissioned it 
from, him, and some of these persons were retailers of bread within the 
burgh. The Incorporation of Bakers, by their deaton and bbxmaster, 
brought an 'action against him before the Sheriff, containing other matter, 
but chiefly concluding for having him prohibited from ^^< baking and 
" selling bread within the burgh ;" under Which terms it would seem, 

they 
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they included the practice above mentionied. The .Sheriff-substitute 
found, " That the Incorporation of Bakers of Haddington have the e5t- 
clusive right of manufactuiing and selling bread within the burgh of 
Haddington : That it is an encroachment on their privileges as a cor- 
poration, in an unfreeman to manufacture bread without the burgh, 
and to sell the same by retail, or to retsdiers within burgh, unless 
on the weekly market-day ; and in respect the petitioners ha:ve' averred 
^ that the defender, an unfreeman, has been in the practice of selling 
•* bread manufactured by him with6ut the burgh, not only to private fk- 
milics, but to retailers, and that every day in the week, and which 
averment the defender has not explicitly denied : Finds that he has 
thereby been guilty of an encroachment oh -the petitioners privileges 
as a corporation^ and proMbits him in time coming from seOing bread 
by retail, or to retailiers, as aforessdd, within the said burgh.'* 
The defender brought the interlocutor before the Ck)urt of Session by 
advocation. 
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The Lord Ordinary reported the cause on informadons. 

r 

The pursuers confined their argument to maintsuning, that selling to 
retailers was the same thing with retailing;- and that retsuling within burgh 
by an unfreeman^ who was also the manufacturer veithout the buighf was 
contrary to the incorporate rights of the freemeiu 

The argument for the defender did not dispute the last point, but de- 
nied the f^rst ; and maintsLined that an unfreeman might deliver within 
burgh the articles he manufactured without, provided' they were pre* 
viously commissionedg and not (brought in io be sold by him. 

On' advising the informations^ with a condesendence and answers, in 
which it appeared that the above was the state of facts in the case, a great 
majority of the Judges expressed their opiiaion, that it was now settled law -' 
that an unfreeman might bring in the articles that were the subject of aa 
incorporated craft, into the burgh, and deliver them to those yrho had pre- 
viously commissioned them from him. That they colitd. see no reason 
why he should not deliver them in this way to persons who retailed them 
on their own account, as well as to other people ; and, further, see no 
reason why he might not do this in any quantity, or in the way of a re- 
gular supply, provided always he had no share himself in the retail of 
thenu 



The xnteriocutor of the Court (10th June 1808) was : ^ Sustain the 
^^ defences, and assoilzie the defender.*^ 



Lord Ordinary, Craig. Act. James Keajf. 

D. Steuart and John Craw, W. S« Agents. 



Alt. TTios. W. Bttiri. 
B. dtxk. 
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CHARLES SELKRIG, Trustee on the Se({ue6trat€d Estate of 

Hay Smith, 

AOAimit 

PITCAIRN AND SCOTT, and other Insurance Brokers. 



In SV'kAVCE.'^TAe bankruptcy of tAe insurer J while' t/ie risk is undeter^ 
tnincd^ does not give the insured a right to retain the premiuniy or em- 
ploy it in Making a second insurance. 

HAY SMITH was an underwriter at the offices of Ktcairn and Scott^ 
&c He accordingly had underwritten, at tliese offices, policies to 
a large amount, of wfiich the risks were undetermined. In this situation 
tie bedame bankrupt. No part of jthe premiums on these policies had at 
that time been paid, llie brokers, on his bankruptcy, conceiving these 
Contracts of insurance with \nm to be no longer binding, and wishing to 
secure the insured, made second insurances on the subjects of all these 
policies. In settling accounts with Mr Selkrig, who was appointed trustee 
on the estate of Hay Smith, these brokers gave Hay Smith credit for all the 
premiums in the policies above-mentioned which he had underwritten ; 
but, on the oth^r hand, they placed to his debit all the premiums which 
they had paid for the second insurances made on the subjects of the first 
policies,— alledging, that, as his bankruptcy rendered the first insurances 
void, the insured had a right to retain the premiums, and a fortiori to 
apply them towards making second insurances, in place of the first, 
whidi had failed *. Mr Selkrig refused to admit their claim of reten- 
tion, demanding the full premiums, and ojSering to let them rank for the 
loss on the bankrupt's estate ; and he accordingly brought an action 
against the different brokers for the premiums. These actions were con- 
joined. 
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The first interlocutor of the Lord Ordinary was, — ^ Finds it stated by 
the de^ders, that upon the bankruptcy of Hay Smith, which hap- 
pened in the year 1801, they transferred the premiums of undetermin- 
ed risks standmg at his credit to the debit of the said Hay Smith, and 
made second insurances upon those risks which had been underwritten 
by him, placing the premiums to his debit : finds that ^ese re-insur« 

3 A ances 



* In some cases it appears that the second premiums exceeded the firsti but yet had 
been stated in fiiU in the accounts to the debit of the bankrupt ; but this ^eedis to have 
been an inaccuracy not ultimately insisted on. The ultimate claim of the defenders 
seems to have been confined to Cteention. - 
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^ aoces were et tfier made fix bdioGf of Hay Soudi'a estate, or were 
*^ double iimnances made for bdnxif of the dcfenden, ot of the assured, 
^ their constituents : finds that, in the fint case, the re4naaiance was 
^ inefiectual, in so far as not made with the concurrence of die punuer, 
^ the trustee for ^mth's crediton, in terms of the act 19th Gea IL ch. 
^ S7.^-and that, in die second^ his estate cannot be affected by die ex- 
^ pence thereof, which would'be to create an undue p re fe rence to the* 
^ persons insured by Hay Smith, in prejudice of his other creditors : 
^ finds that, though by subscrqitioQ of the policy the underwriter be- 
^ comes creditor to the broker for his preimum, yet the lm)ker does not 
^^ become his creditor for any tosses, aven^ys, or rctems, that mxy eventual- 
^ ly become due : so that there is no concunus of ddnt and cmUt entiding 
the broker to ret2un or apply the premiums in his hands to a second 
insurance, as in this case : rep^ th^ defences ; finds the defenders 
^ liable for the amount of die halanccs due by diem, without deduction 
^ of the premiumB paid, or other expences incurred in consequence of 
^ the re-insurances in question ; and decems.^^ 
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On a representation and answen, the second interlocutor of the Lord 
Ordinary was,'^— ^ Having again considered this rqHesentation, with the 
^. answers thereto, and whole process, the Lord Ordinary, however he 
^^ may have endeavoured to nouaike up his own mind i^n this cause, 
^ yet considering it as of great importance In itsdf, and invdving vari- 
^ ous points, which have never, so fiur as he observed, been decided in 
^ this country, — appoints the process to be enroDed, and recommends 
^ to the counsel to conader, whether it might not have been expedient 
^ diat a case should be made up for the opinion of English counsel, or 
^ of the committee of underwriters at Lloyds, stadng this quesdon,-— 
*^ How far the creditors of an underwriter, becoming l)ankrupt dur- 
^^ ing die dependence of a risk, are endded to rank upon die pre- 
^* miums due to him ? — ^2dly, What is the precise nature d re-insurance 
^ and double insurance respectively, and how &r the one description or 
^ the other applies to the second insurances made in this case ; as well 
^^ as upon any other point of law, or mercantile practice, which may 
" tend to throw light upon the merits of the present question*.*' 

Agreeably 

* Opinion qf Mr Park. 

' I am of opinion, diar, by the lair of England, the asngnees of an underwriter, 
who has become baqknipt» may maintain an action against the ^ker, to recover the pre- 
miams upon all policies which he procured the underwriter to effect before hu bankrupt* 
cyi notwithstanding the risks may be still dependmg. The contract is complete between 
the parties; and thoogh the subsequent bankruptcy may occasion an inability to discharge 
the obligations of the underwriter inpartt or perhaps ^ii/«i^, still the contract is a valid- 
subsisting contract, and the premium belongs to the estate of the underwriter, just as 
much as if he had continued solvent, and able to pay every shilling.' The remedy of the 
assured is pbinted out by the statute rpth Geo. IL ch. 32. § 2. which has aathorised the 
assured, in case the underwriter becomes bankrupt, before a loss ha[^ns, to dahm^ 
and after the loss, to jiraoe his debt, just as if the contingency had taken place before 
the bankruptcy, fiut the statute necessarily treats this as an existing contract \ and I am 
of opinion that it follows, tl^at the premiums cannot be diverted by the assured or brok^ 
er into any other channel, such as effecting new insurances \ but must be paid to the 
estate of the undervfriter. 

Opinion 
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Agreeably to this interlocutor, opinions of English counsel were taken. 
These learned gendemen were all perfectly clear that, by the law of Eng- 
land, the bankruptcy of the underwriter, while the risk was undetermined, 
did not entide the insured to retain the premium, but, on the contrary, 
that he must pay the premium to the bankrupt estate. That he may now, 
by virtue of statute 19th Gea II. ch. 3% claim upon the bankrupt estate, 
for die loss^ when it shall be ascertained, as if it had taken place upon the 
bankruptcy, but that even before (by that statute) he was entitled to do 
this, the premium still could not by the law of England be retained. One 
of these learned gendemen gave the reason for this rule^ viz. that the 
premium ought to be psdd bdfore signing the policy; and, though it be not 
paid, is presumed to have been paid, and the consequences are as if it had 
been paid ; so that it becomes not a conditional, but an absolute debt, due 
to the insured by the broker or the insured. 

2dfy^ They were equally clear, that, by the law of England, the brokers, 
or insured in this case, could not legally make a reinsurance^ that being 
prohibited by statute 19th G. II. ch. 37. except to die insurer or his 
creditors. But farther, that die second insurances made here were not 
reinsurances but double insurances^ which were good ; but by which the 
first insurer, Hay Sinith and his creditors, could not be in any way af- 
fected. 

On 



Opinion of Sir V. Gibhs^' Baronet. 

The assignees of an underwriter, who becomes bankrupt in this country, are en- 
titled to recover from the broker the premiums on all' the policies which he procured to 
be underwritten by the bankrupt before his bankruptcy, although the risks may be still 
' depending ; and the assured are entitled, by the 19th Geo. 11. c. 32. to make claim un- 
der the commission ; and if a loss shall afterwards happen, to prove it in like manner as 
they might have done if it had taken place before the bankruptcy. 



Opinion of Mr Serjeant Marshall. 

The premium^ as the word impprts, ought regularly to be paid to each underwriter 
before he subscribes the policy. Every policy contains an acknowledgment of the re- 
ceipt of premium, which has the effect of precluding the underwriter, in actions on the 
policy, from objecting that the premium had not been paid. The underwriter may how- 
ever give credit to the injured, or to his broker, for the premium. But thiis indulgence 
cannot have the effect of rendering his right to it contingent, or of making it depend on 
his own future solvency. JIi$id est emtn diem oUigationis non venissef aliud^ humanita' 
iis gratta^ tempus indulgeri solutionis. His subscription to the policy gives him a vested 
right to the premium, which can only be divested by the contract becoming void ab ini^ 
tiOf or by the risk never having commenced. He has the same right to demand the 
premium when the accustomed creflit is expired, as be would have had to retain it, if it 
had been paid when he subscribed the policy. For these reasons, I am clearly of opinion 
that the trustee, in behalf of the creditors of Hay Smith, is entitled to recover from the 
brokers the amount of the premiums dueto the bankrupt, in respect of the risks which 
were undetermined at the time of his bankruptcy. A practice nearly similar to that 
which the brokers in this cas^ contend for, has prevailed in France ^ but I have never 
been able to learn that it makes a part of the law of insurance in any other country. In 
England it is ^uite unknown. 
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On advising these opinions, the Lord OnUnary Gxuily .'adho'ed to 
lus interlocutor above mentioned. 
The cause came before the laatc House on petition and ttsweilB. 

Argument for the defenders. 

The opinions of the English Counsel, it is admitted, do ohow that, On 
the whole of this question, an English Court would decide against the 
defenders. But this decifflon woiddi rest not upon the peculiar rules of 
the law of insurance, but upon general rules in the law oi England, 
forming no necessary part of the law of insurance, and diameitrically op* 
posite to the general rules of our law^ It is a general rule cf ouor Urw; 
that in a mutual contract, a party cannot demand implement of the d>ligar- 
tion de presenti of the other party, if it appears that he would not be 
able to implement his own counter obligation defuturo) and this rule 
equally affects thoscf who, by bankruptcy, ^ come to takel the pJace df 
either of the parties. They take the right and obligation 6f the mu-« 
tual contract together, and tannot enforce the one white they leave 
the other not to fie performed. Whenever k appears that die obli^^ 
tion on the one side cannot be pefforiaed^ that on the other side be- 
comes void. Such is one of the most important rules of our system, 
and of almost all systems of law except that of England. In Englanc^ 
a different general rule obtains. There a party in a n^utual contract may 
insist for performance of the obligation dc presenti by the other party^ 
though it do appear that he will not be able to implement his own 
counter obligation defuturoy at least hb creditor* may take the de pre-- 
senti right In such a mutual contract, and insist for performance upon it, 
though they leave the counter obligattott defutufd 16 a certahity of ri6n- 
performance. The mutual contractor, who is thus forced to implement 
of his own obligation de presently cannot, by die common law of Eng^ 
land, even rank upoil the bankrupt estate fot the value of Iris correspond-^ 
ing defuturo right, but must make his claim when the period of future 
peiformance arrives against the debtor, who must then be totally denud-- 
ed by the commission of bankruptcy. Cu)Ien*s Bankrupt Law, page 85. 
It required* a special statute, 19 Geo. II. 32. 2. to provide a partial re^ 
medy to the evils arising from the operation of this general: raie in cases 
of insurance. By that statute, the insiu^, though he must pay the 
premium to the creditors of the bankrupt insuifef, is indulged virith the 
privilege of ranking at lea^t on the bankrupt estate for the amount of 
the loss, when it shad be ascertained, instead of being left to claim against 
the denuded k^krupt^ Such is the general rule of the law of England 
in relation to mutual contracts smd ' bankruptcy ; and it is because that 
rule is a general law in England, that of course it applies there, in so &r 
as hot modified by statute^ to c^ses of insurance as well as all other tase^ 
of mutual contractr . It is no part of the peculiar law of insurance. 

Insurance, in its own nature, is just a niutual contract like other 
mutual contracts, and it has shared the same £ite that any other particular 
mutual contract, ahiving among the genjeral rules of English law^ must 
have done. ^ * ^ 

la 
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In the^r// place, there is nothing in the contract of insurance which 
makes the premium instantly pass out of the hands of the assured, either 
de facto or dejure. 

As to the first, it is admitted in this case, that de facto the premiums 
were in the hands of the insured. 

As to the second, the only foundation it ever Wios supposed to have in 
the law of insurance, was from the form of the receipt for the premium, 
which bears that it has been paid, though de facto it has not been paid at 
the time. This receipt it was supposed extinguished all claim on the part 
of the insurer against the insured, to whom an acknowledgement of pay- 
ment was given. What the insurer got in payment on giving this receipt, 
was a new obligation to pay the premium by the broker^ to whom alone 
therefore he had to look for paymen^. The broker, on the other hand^ 
who thus granted his own obligation to the insurer for behoof of the in- 
sured, had a claim on the insured for the value of that obligation, that is, 
for the amount of the premium, and to him alone the insured was bound 
to pay. 

In this way, the obligation on the insured tp pay the premium had 
no connection with the obligation of the insurer to pay for the loss, be- 
cause the former was due wholly to the broker, not at all to the insured ; 
and the latter was due wholly to the insured, not at all to the broker. 
But this arrangement, though it once was supposed to be the law of in- 
surance, has not been received as such in this country, or even in Eng- 
land. 

If this had been strictly the law, it is clear that the insurer never 
could have been entitled to recover the premium directly from the in- 
sured^ he must have looked to the broker alone, and the insured must 
always have paid to the broker. If then the broker became bankrupt, 
his creditors must have received the premiums aa a debt due to him * by 
the insured ; and the insurer could only have ranked on the broker's 
estate for the amount of them, as a distinct debt due by the broker to 
him. But this is not the rule of the law of England See opinion of Mr 
Wood in the case Bertram versus Richmond and Freebairn's Trustee, 
26th November 18Q2, Fac. CoL *. By this opinion, and by that case 

3 B decided 



• Opinion of Mr Wood. 

I take it to be clear, that by the law and practice of England,, the underwriters are en- 
titled to receive from the assured all such premiums as the broker had not actually re- 
ceived at the time when he became bankrupt \ and that it makes no difference whether 
the broker do or do not receive a premium for guarranteeing the premium to the under- 
writing. The premiums in the hands of the insured unpaid are the property of the un- 
derwriters, and can only be sued for in the names of the underwriters ; neither the bank- 
rupt nor his assignee could sue for them, and consequently they form no part of the bank- 
rupt's estate to be distributed amongst his creditors. His guarranteeing them may give 
the underwriter an additional security, but does not deprive him of the remedy the law 
gives him agvnst the insurer, who has not paid over the money to the bankrupts. I do 
not know of any determination reported in any printed collection, directly in point with 
the present case. The principle will be found in a series o£ cases in Cooke's Bankrupt 
Law, p* 414. The case of Robson v. Wilson was argued before the Court of King's 
Bench in May 1 798, by Mr Chambre and myself. Mr Chambre argued that case on the 
footing of partnership! and I followed the same line of argument in my answer ; but the 
Court decided in favour of the plaintiff} upon the principle above stated} viz. That as the 

premiums 
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decided on that opinion, it is the law both of England and Scotland^ 
that the premiums are due by the insured, not solely or principally to 
the broker, but to the insurer ; and that if the broker becomes bankrupt, 
th^ insurer is entitled to daim them himself, without the intervention of 
the broker at all. There is sin end, therefore, of the supposed arrange* 
ment in the contract of insurance, by which the obligation of the in- 
sured to pay the premiums became absolute and independent of. the 
counter obligation of the insured to be ahswerable for the loss; .This 
supposed rule of the law of insurance rested entirely on the idea of the 
premium being due solely to the broker, and as it is not due solely to 
the broker, there is no longer any foundation in the peculiar form or law 
of insurance for this mle. It may rdmaun- in England by virtue of other 
general rules of their law of mutual contract and bankruptcy, but there 
is no reason why we should adopt these in opposition to our own law of 
mutual contract aiid bankruptcy. 

Accordingly, there is a series of decisions, finding that this part of 
our law did hold good in cases of insurance, and that contracts of in*- 
surance became wholly void, when, by the bankruptcy of the insurer^ 
his obligation to answer the loss could not be performed, and when . the 
insured declared the bargain at an end, by malang a second insurance on 
the same subject. 

The insured was not held bound even to wait till the creditors had 
determined whether they would undertake the burden of the contract or 
not Creditors of Elliot against Morison and Co. 28th June 1785 ;— 
Keith against Thomsor^ and Son, 3d July 1795. 

According to the principle established by these cases, the defenders, 
acting as agents for the insured in this case, declared the contract at an 
end on the bankruptcy of the insurer Hay Smith, and effected a second 
insurance oh the same subject. To this they applied the premiums of 
the first ; and to this they were entided^to apply them, as the first had be- 
come void, and the second was a legal insurance in all views, whether 
the first had been void or not ; since the opinions of the English counsel 
show that it was not such a re4n8uraQce as is prohibited by law. 

Argument for pursuers. 

In a question depending on a point of mercantile law, the desire of 
rendering the decisions on our law here uniform with those of the Courts 
of England^ where that law has been so much longer known, and so 
much more fully considered, has always been the paramount principle 
in the minds of our Judges. The opinions of the-English counsel, ^her&- 
fore, must be conclusive in the present case. 

It 



premiums had not been paid pver by the -defendant to the brokersi who had become 
bankrupt, the plaintiff, the underwriter, was not bound to come in as a creditor under 
the commission of the bankrupt, but was entitled to recover the whole ot the premiums 
Against the defendant. This case is not reported ; but Mr Meggison, who was the de- 
fendant's attorney, has a note of the judgement of the Court, which I have seen. 
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It is a mistake to say, that these opinions are founded on any general 
rules of the laws of England. They are strictly confined to the law of 
insurance arising out of the form of that contract, to which, form, and 
not to any general rules of English law, they refer. They arc demon- 
strative, therefore, of the mercantile law of insurance, which is not 
more the law of England than of this country. By this mercantile law, 
the Courts of Scotland must be guided in cases of insurance, though 
it were contrary to our general rules relative to contracts ; but in truth 
it is not contrary to these rules, since it only applies to contracts of a 
form quite different from any of those to which these general rules ever 
were held applicable. 

By the contract of insurance, the premium ought instantly to be paid. 
But though de facto it is not paid, yet it is held to be paid. The in-i 
surer grants a receipt for it ; and on the policy he is precluded from plead- 
ing that it is not paid. His obligation is rendered absolute ; the re- 
sponsibility for the loss has no dependence on the future payment of 
the premium. In the same way,' his claim for the premium is rendered 
absolute, and has no d^ependence on his responsibility for the loss. It is 
just as if he had received the money, for whlch^he granted the receipt, 
and then lent it back again to the insured. All this arises from the 
peculiar form of this transaction, which is quite different from that of a 
common mutual contract ; and accordingly, to this form, and not to the 
general law of England, this rule of the law of insurance is by the 
English counsel ascribed. - See opinion of Serjeant Marshall particularly. 
The law of mutual contract, therefore, has no application to ^his case. 
In it there is no mutual contract now existing. The original obligation to 
pay the premium, which was the counter part of the obligation to an- 
swer the loss, is extinguished by the receipt ; and in its place is substitut- 
ed a new and absolute independent obligation, for a sum to the amount 
of the original premiums for which receipt was given. 

Neither the insured nor insurer, then, can plead the law of mutual con- 
tract. The one cannot refuse to answer the loss, because the premium 
is not paid, nor can the other refuse to pay the premium, because the 
loss will not be answered. The creditprs, therefore, of the insurer are 
entitled to demand the premiums, without any regard to the future respon- 
dbility of their debtor, the insurer, for the losL 

This rule, it will be observed, does not rest at all upon the intervene' 
tion of the broker, nor is it rested upon that by Serjeant Marshal ; whe- 
ther the broker therefore be the only creditor for the premiums to the 
insured, and the only debtor for thein to the insurer or not, is of no 
moment to the pursuers plea. If there had been no broker in this case 
at all, if the action had been directly against the insured, it would still 
have been perfectly good. 

It is however by no means clear, that by the law of insurance in Eng- 
land, (and our law of insurance must be the same,) the broker is not 
the proper and only debtor to the insurer for the premium. The 
case quoted in Mr Wood's opinion, and in which that opinion rests, 
where, in consequence of the broker's bankruptcy, an equitable exception 
seems to have been admitted in favour of the insured, will by no means 
go the length of establishing that, in all cases, even where the broker is 

. solvent, 
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solvent, he is not the true debtor to the insurer, and creditor to the in- 
sured. 

This is the rule that is universally understood to prevail among mer- 
cantile men, both in England and here. ' 

If such be the rule of law, it must decide this case ; for here the de- 
fenders are not the insured but the brokers, who must be bound to pay 
the premiums to the insurer or his creditors, without the pretence of a 
retention for a claim of responsibility not due to themselves but to the in- 
sured. 

The second insurances, effected by the defenders, are circumstances of 
no importance at all in this case ; whether they are reinsurances or double 
insurances is of no moment If the defenders had no right to retain the 
premiums, they could have none to apply them to purchase second in- 
surances. 

One Judge observed, that the question seemed to resolve into this 
point, whether the general rules of our law, in relation to mutual con- 
tract, should yield to those of the law merchant incases of insurance; 
that he doubted whether, we. should not adhere to our own common law 
principles ; that the obligation to make real payment of the premium 
was plainly a part of the transaction ; and, therefore, the insured, if the 
insurer became unable to fulfil his part, .had, by the law of Scotland, 91 
strong plea to be free of this opunter obligation. The rest of the Judges 
who spoke adopted the argument of the pursuer. 

* The interlocutor of Couct was, ^^ adhere to the. interlocutor of the Lord 
*• Ordinary." 

The defenders rechumed against this interlocutor; but the Court, (i4th 
June 1808,) « Adhered.'' 

Lord Ordinary, HermaruL Act. jtd* GUUes, Alt. Dav. Caiheart. 

IL Jbftounf W. S. and A* Kid, Agents. Scottt Cleric. 
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ROBERT DAWSON, 



AOAIN8T 
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SIR JAMES PRINGLE. 



Annualr£Nt« — Stipend.— /irter^// // due on arrears of ministers 
augmented stipends^ from the date of the process of augmentation to 
that of the decree of locality^ without any charge upon the former de^ 
cree^ or even demand of payment^ during that time. 



THE Reverend Robert Dawson, minister of Stow, raised a process of 
augmentation in the year 1778, and obtained an augmentation. 
In the year 1795, he raised a second process, and obtained another aug- 
mentation. No decree of locality, however, was pronounced in either 
of these processes till the year 1802. - During all this interval, from the 
date of the summons of augmentation to that of the decree of locality, 
the minister never received payment of any part of his augmented sti- 
pend. He<never gave any charge to the heritors ta pay it, nor did he 
ever make any demand for payment of it But after the decree of locality, 
he demanded from each of the heritors payment of his proportion of the 
arrears of this augmented stipend from the two periods of augmentation, 
and he also demanded interest of these arrears from the dates when they 
became due. Sir James Pringle rjcfused to pay his proportion of this 
interest ; and Mr Dawson brought an action to compel him to pay it* 
He also threw in a conclusion for periodical interest on some arrears of 
old stipend, on which no chaxge had been ^ven or demand had been 
made, and another for interest on the aggregate sum, not only of capital, 
but even of interest, dnce the date of citation in the action. 

The Lord Or^nary reported the case on informations. 

Argument for pursuer. 

Without maintsdning that interest is due on all debts, the pursuer has 
various grounds in' which, in this case, he is entitied to demand it upon 
the arrears of his stipend. 

3C Point 



* 



• 



196 DECISIONS OF THE NO. LIII. 

Point I. New stipend. 

1//, This stipend^ when modified to the pursuer, was by the decree of 
modification ordmned to be paid at certain terms ; and decree to this 
effect was pronounced against die heritors. ' This individual defender, to 
be sure, was not ordained to pay a certain sum till the decree of locality was 
pronounced, but he was bound to bear his share of the general obliga- 
tion of the heritors, when it should appear what that share was. This 
genelal obligadon was to pay the stipend at the l^al terms ; on failure, 
it became an obligation ex mora to pay interest from these terms ; and 
as the defender's share of this, obligation is now fixed, he must ful- 
fil it. 

2dly^ Interest is payable by those who are lucrati^ by the use of 
money due to another person; when there is iio delay on his part to de- 
mand it, Duric^ 17th Feb. 1 624, Laird of Durie, 28th Jan. 1663, Lord Bal- 
nagown, Stair. Now, in this case, the defender certainly b, or ought to be^ 
lucratus ; and there has been no delay* to demand payment on ^ the pan 
of the pursuer, because he had a penectly good reason for wMtkig till 
the process of locality was determined. He wished not to impose a 
hardship on any of the heritors. It would be particularly hard if the 
defender was to be allowed to take advantage of this forbearance to keep 
in his own pocket that interest which otherwise would have been in 
that of the pursuer, Tlie only conseqtience of adc^ng ^such a rule 
would be, that all ministers would have immediate recourse to- charges 
against one or other of the heritors whenever they got a decree cf aug* 
mentation. 

This very point was determined in the case of Wrig|ht against 'Keo- 
nedy, 18th December 1804. There the augmented stipend was with- 
held for five years,^ in consequence of the decadence of the mocesi of 
locality ; and the Court found the minister entitled to inteftttr 

The case of Anderson against Uiquhart was to the sasae dRct 
There to be sure, a charge was given on the decree of modification, but 
no denimciation followed, so that interest was not due by statute 1^1. 
The charge, therefore, could make no difi^nce. It wels the situation :of 
the parties which was held equivalent to tbt requisites' of the act4621« 

Point IL Old stipend. 

As to the old stipends they were -clearly due at theterms ; and, there- 
fore, interest must be due ex mora. 

% 

Point III. The claim for interest on iiit«rest was scarcely insisted 
on. 

Argument for the defender. 

Point I. Interest upon debts is not duenn gmerai by oor^fatw ;.;it is 
only due by agreement, by particular statute, or act of sederunt, or by 
.iX)mmon law, on account of a mora in the debtor^ peculiarly blameable. ^ 
But in the present case, there is no agreement, no statute or act of sede- 

runty 
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runt, and no mora at all on the part of the dehtor. Tliere never was 
even a demand made against the defender for payment of this debt, so 
that it is absolutely impossible to accuse him of mora ; on the contrary, 
there was mora, on the part of the pursuer in not demanding payment. 

But, 2^i^, The pursuer can have no claim to interest, because he has. 
neglected to give a charge to any of the heritors for payment on the decree 
of modification, and to denounce on that charge, according to act 1621 ,c. 
20. This is the process pointed out to him by the law for obtaining pay* 
* ment or interest. If he had used this, he would have been by law en* 
titled to interest. But as he has neglected this legal compulsitor, he has 
himself to blame that interest is denied him by the law. In this respect, 
his case is amilar to that of all other ordinary creditors : It is a stretch in 
the law even to allow this privilege to ministers, since the heritor charged 
is really not properly bound to the whole extent. The law, however, in- 
dulged ministers so far ; but there is no reason to say it intended to go 
farther, and give them interest without any charge at alL 

It is true, in the case of Anderson, denunciation was found not neces- 
sary to constitute a claim for interest, but that was because the heritor had 
himself rendered it impossible by Suspending the charge ; and as the sus- 
pension was found to be groundless, he was not held entitled to take any 
benefit by it 

It is not even pretended that in any case interest was found due on 
ministers stipends without a charge at all, except in that of Wright 
against Kennedy, which is not reported ; because the reporter expressly 
says it was a special case, and decided on specialties by the majority oi 
the Court 

Such a charge is peculiariy necessary in this particular case. For here, 
till so charged, an individual heritor is really not in mora at all, nor can 
reasonably pay any thing, because the sum truly due by him is not 
known ; and it is the charge only which lays him under 'any obligation to 
pay the whole augmentation, in so far as his free teinds go. It never was 
supposed that, widiout this charge, any one heritor was bound to take the 
whole augmentation on himsel£ 

Point 11. As to the second claim for periodical interest on the arrears 
of old stipend, it is impossible to imagine any reason why periodical in- 
terest should be g^ven upon ministers stipends more than upon arreaiB, 
feu-duties, annuities, or rents ; yet it is notorious that no interest is ever 
given on these prior to a demand for payment of them. 

Various opinions were expressed on the Bench on the first point re- 
lating to the new stipends. One Judge went solely upon the ground 
that the question had been decided already ; and that ill cases of this na- 
ture it was of more moment to have a steady rule than strictly to exa- 
mine the original propriety of the rule. Several other Judges thought that 
on this subject our law was very different now horn what it had anciendy 
been. That anciendy interest was reprobated ; now it is given in almost 
every cas6. That though there may be exceptions in cases where payment 
is rdused or delayed honajide^ yet the general rule is to give inteiest 
That in this case there was no dispute as to the debt The heritor knew 

he 
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he was keeping money that was due to the minister ; and he knew very 
nearly his proportion, so that he could stock it out for the minister. 
That he must in fact have done so ; he must have pocketed interest on it ; 
and therefore ought to pay over this to the minister. That it would be 
inexpedient to force ministers to have recourse to the odious measure of 
charges to individual heritors in all cases, and unjust to let them sufier 
from their unwillingness to use such a measure. 

The Lord Plesident expressed his opinion that this was not properly a 
question of debt ; there was here no giving of credit, — ^no borrowing ; 
it was a case of intromission. That teinds originally belonged to the 
clergy, and were drawn by them. That afterwards the heritor got a 
right of drawing his own teinds, but under the condition that he ^ould 
pay the minister's stipend : .That to that extent the heritor is an intro^ 
mitter with the estate of the clergy : That interest, therefore, must be due 
on these intromissions, as it is on all intromissions ; for instance, on the 
intromissions of a factor : That these must either be paid over to die con- 
stituent, or laid out at interest for his hehoof : That a period is fixed by 
law for doing this iii the case of stipends, viz. the ter^ of Candlemas : 
That the minister has nothing to do with the process of locality, which 
is entirely the concern of the heritors : That when the burden of the 
stipend is laid on the whole teinds, it is their budness to arrange the pro- 
portions in which they are to pay it, by an interim locality, or in any 
other way they please, till they get it fixed by a final decree of locality : 
That no doubt each of them is liable to the minister for the whole sti- 
pend to the amount of the teinds he draws, till he can shew another who 
is preferably liable by the decree of locality ; but that it is reckoned an 
oppressive and odious thing for the minister to charge one heritor for the 
whole, and there is no good reason for obliging him to do this, by deny- 
ing him interest on his stipend, unless he does it. 

'As to the second point. It was held by tl^ie majority of the Judges to be 
very clear that inters must be due. It was observed that, in cases of 
this wn^ there was no need of a demand to constitute a right to interest. 
That the maxim, lex interpellat pro homine applied. 

On the other side^^ several Judges observed that there could be no right 
to interest*on the old stipend, without a demand, nor on the new stipend, 
without a charge or a decree of locality. That in the latter case, the he* 
ritors could not pay, if willing, nor deposit the money ; and it would be 
unjust to hold them liable for full legal interest, while they were forced J 

to keep the mon^y, and could not draw that interest on it without some 
risk, of. which the minister did not relieve them. 

On advising informations, the judgment of the Court was, ^ Sustain 
the defences, in so far as regards the pursuer's claim for interest upon 
the amount of his periodical interest ; but, quoad ultra^ repel the de- 
^^ fences ; and find the d^ender liable to the pursuer in payment of the 
^* following sums, viz. first, of L.28. 5s. 8-^|d. Sterling, being the prin- 
^ cipal sum of augmented stipends from the 1778 to the 1803 inclusive, 
^< with the Iqgal interest thereof from and since the term of Candlemas 

** 1804, 
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^ 1804) till payment; secondly^ oi L.13. 12^. 11 Ad. Sterling, as the 

^* amount of periodical interest due upon the said sum at and preceding 

" the said term of Candlemas 1804; and, thirdly^ of L.16. Hs. Ir'rd. 

^^ Sterling, as the balance of old stipend, including interest due thereon at 

^' said term (^Candlemas 1804, conform to the state in process, and of 

^ the interest of so much of said sum as is principal, from the said term 

*< of Candlemas 1804,611 payment,'* 

I 

And on advising a petition against this judgment, with answers, the 
Court, by a majority of nine to five, adhered. 



Lord Ordinary, Gtenlee. Act. Norman HUl. 

ft Damdsan tf Wm. WaUcer^ W. S. Agents. 



Alt. David Mcmypenny. 
Pringle, Clerk. 



NO. LIV. 



June 17. 180& 



MAGISTRATES of ABERDEEN, 



AGAINST 



JOHN BURNETT of CountessweHs. 



SuPEKiOR and Vassal.—^ singular successor of the vassal^ in a feu 
on payment of one yearns rent to the superior^ (a royal burgh^) has a 
right to demand a charter to himself and heirs iphatsoever' though the 
charter of his author was to heirs male^ burgesses of that burgh^ with a 
clause in the reddendo^ that they should perform burgh services^ and 
that the fee should not devolve on the feminine sex. 



IN the year 1764, the town of Aberdeen granted a charter of the lands 
of Countesswclls to George Chalmers. This charter was in an an- 
cient form ; accordingly it conveyed the lands " to George Chalmers 
merchant in Edinburgh^ burgess of Aberdeen, his heirs male and as-^ 
signees, burgesses, brethren of guild, and actual indwellers within the 
burgh of Aberdeen, using and frequenting the trade and interchange 
" of merchandise within the same," &c. And in the reddendo it de- 
dared, ^^ That the said Qeorge Chalmers, his foresaids,, shall 1)e subject, 
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and subject thefMelyes to the courts, suits, and jurisdictions of the 
Magistrates of this burgh ; and that they shall perform and give due 
obedience to the officers and governors of the same, conform to the 
customs of the citizens and inhabitants thereof; and that it shall not 
be in the power of the said George Chalmers, or his foresaids, ^r the 
future, to enjoy two lands, or two fishings, cruive, or whole nets sal- 
men fishing, holden of us at one and the same time ; and that the . 
said lands and others above mentioned, with the pertinents, shall 
nowise devolve to the feminine sex, upon any law or pretence whatso- 
ever," &c - 

George Chalmers sold these lands to Mr Burnett, who, without get* 
ting an entry from the superior, transmitted his right to his son John 
BumetL George Chalmers died ; and the town of Aberdeen brought 
an action of declarator of non-entry against John Burnett ' He offered 
to enter, and to pay one year's rent as a singular successor, but demand- 
ed .a charter with a destination to himself- and his heirs whatsoever. 
This the Magistrates refiised to grant, unless, in addition to the usual 
allowance of one year's rent for entry, he woiild pay another year's, rent 
as a fine or composition for this change firom the old form of the char- 
ter of die vassals in these lands. 

The interlocutor of the Lord Ordinary was, ** Finds, that if the de- 
^ fender, John Burnett, requires a charter to a different series of heirs 
from those contained in the former investitures, he must pay the two 
years rent demanded by the pursuers." 
The defender reclaimed. On advising his petition with answers, the 
interiocutor of the Court was, " Alter the interlocutor reclaimed against, 
^^ and find that the petitioner, John Burnett, is entitled to be entered as a 
^ singular successor in the usual manner, on payment of the composi- 
^« tion of one year's rent only.'* - ^ 

The pursuers reclaimed } and thdr petition, with an addidonal peti* 

tion, was answered* 

« 

Argument for pursuers. 

f . 

The pursuers aSmit that a singular successor has, by the act 20th Geo. 
II. a right to demand, on payment of one year's rent, a charter to him- 
self and heirs of line, thopgh his author had a charter with a destination 
to heirs male ; and the reason is, that a superior has no interest in the 
form of a mere destination. 

But the clauses in the investiture of Countesswells do not contain a 
mere destination ; .they are conditions of the feu. Under these express 
conditions, the town ve authorised to grant feus of their lands by their 
own charter from Queen Mary in 1555 ; and aocoidingly have univ^w 
sally inserted them in all their feu charters ; nor has* any of their vassals 
ever pretended to get quit of them without the consent of the town. In 
these conditions the town have a valuable interest; and at any rate they 
are part of the feudal contract essentially affecting the right of the vas- 
sal Singular successors, therefore, must take that, right sfi it is, and 
cannot expunge the conditions of it without the consent of the superior. 

Stair^ 
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Stair, L, iL tit. 2. § 10.— Bankton, B. ii. tit. 3.— E«k B. ii..tit. 3. § 

These clauses do not fall under the act 1st Geo. I. ch. 54, because 
that act, which was made after the rebellion 1715, related only to per- 
sonal services of a warlike nature, that gave feudal authority to superi- 
ors. This was found in the case of Sir Harry Munro of Foulis against 
M\Kenzie, 20th June 1763, where a condition in a charter of deliver- , 
ing^ peats was found not to &I1 under the act ; and in the case of the 
Duke of Argyle against Tarbet, 5th February 1762, where a condition of 
furnishing a boat and rowers to the superior was found to be equally 

valid. ' 

Nor do they fall under the act 20th Geo. II. ch. 50, abolishing ward* 
holdings, and taking away clauses dc nbn alienando. They do not pro- 
hibit, but allow the alienation of the fee under its conditions. They arc 
of the same nature as a clause of pre-emption, which does not allow 
absolute alienation ; yet, in die case of Sir Charley Preston against Earl 
Qf> Dundonald, 20th Dec 1781, it was found that a condition of pre- 
emption did not fall under this act. 

The tase of Governors of Heriot's Hospital against Ferguson, 30th 
July 1733, is nqt in point, since that went upon an interpretation of 
the intention of the granter of the charter ; and that of Johnston against 
Magistrates of Canongate, 30th May 1804, was of the same descrip- 
tion. 

But if the other conditions of this feu are legal and valid, that of the 
exclusion of heirs-female must stand along with them^ since on it the 
others depend for their effect. 

It is noty therefore, a destination, but a proper and legal condition of 
the feu. 



Argument for defender* 

The conveyance to heirs-male, in the dispositive clause, is plainly a 
mere destination, made just like all other destinations in charters. There 
is no clause of return to the superior, nor any clause de non alicnando 
sine consensu superioris^ so that the fee was completely granted away, 
and this could be no more than a mere nomination of heirs. 

The exclusion of females in the reddeddo is of the same nature, and 
for the same reasons. 

Indeed, if it had been an absolute limitation of the feu, it would have 
^ been invalid ; for law never did, nor does, admit a clause simply exclud- 
ing women, by which a woman purchaser or adjudger would be ex- 
cluded. A clause might as well be introduced, simply excluding men or 
children, or clergymen, or soldiers, &c. or simply excluding all but peo- 
ple of a certain family, and in a certain series, which would just be a 
strict entail. But entails cannot be made by clauses of this sort in a red- 
dendo. 

The other clauses are quite consistent- with this ^ew. 

A destination was sufficient to support them originally, for they were 
binding while a male was in the fee ; and when they were made, (prior 
to the act 20th Geo. II. ch* 5Q.^ the destination to heirs male could not 

be 
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cbsa^sd wiAcat Ae mspena^% rm—K, £x no ai^;alar successor 

lid r€^^.j be adm^erf mkbaac fab oirwenr. The act of Geo, 11. 

k jirvay the poorer ct r££iflar, boc k gsre dke apenor a full yearns reat 

2IL equivalent. Tben, to be sorc^ the odicr dbosca became less appfi- 
, IhbK they still are ucc wfadiy loapfScJblCj if tfaey were in their 
cvm nafgre ^alid ; and it la not to be aopposed dun the defender, after 
p^isg a. yearns texx, in terms cf the act of Geo. IL is to be refused a 
ci'^rzcr to kimsdf and heirs of law, merdy becauae tfaore was an old 
de^auttioa to bars male^ 9ad snt danacs made upon the notion that 
Oua was sot to be changed* 

s^ to these other daoses, the defender has nodm^ at present to do 
with them. He tegards them as ohaokse. aad jnrffprfnal ; but he does 
rx€ inMi to hare d»em struck oat cf the in ves titure , becajiae he thinks 
Uktr are not inconsistent witk a desdnatioa so heiis whatmever. 

14 however, they wen cf asiy cowwqnni ce, they ate invalid, and 
m%fat be thrown cot of die in v e s utme ; li/. Because they an noodous 
to the irassal, and uadcss to the superior; 2^, Because they are aboUsli- 
td, at least on payment of a triflii^ fine, by act Ist Gea L dt 54. 

The fiist reason was sostuned in die case of Itoaot's Hospital against 
Ferguson ; for k is afaaard to say ^ die orfnaory hbour of the plou^ 
^ and spade*^ could be interpreted into buildii^ ahog^piieof hcHises; 
and in the case of Johnson against Mi ^i s trjte s of Canongate, which 
coold as little be justified by mere interpretatioo. * It will be observed, 
too, that the pursuers thernsdves n^^ard diat part of thdr own Crown 
chapter, which enjdned the insotion of these danses, as m^ory^ sincci 
without asking lave of the Crown, they offered to strike diem out if 

paid for so doiiig. 

2dfy^ All these clauses £ill under the act 1st Geo. L du 54. because 
they are personal services. Watching and warding, obeying Magistrates 
residing in the town, being of a trade, &c. are stikdy p e r sona l serviceF« 
The case of the Duke of Argyle and Sir Harry Monro are not in point \ 
for ftuiushing peats or a boat are not persond servioesi but mete presta- 
tions, having no connection with the vasaal^s pecson. 

On advising this petition and answers, the Court ordered the. defte* 
der to give in a minute, stating explidtly on what terms he would re- 
cdve a charter from the town ; and the pursuers to answer it He gave 
in a minute accordingly, stating that he would be content to receive a 
charter similar to that of Mr Chalmers, excepting, first, that the words, 
on th^e dispositive clause *^ heirs-male and assignees, burgesses, brethren 
^^ of guild, and actual indweUers within the burgh of Ab^een, using 
^ and frequenting the trade and interchange of merchandize within the 
*' same/* should be left out, and the wcMrds " heirs and assignees wlutfy 
*'- soever," be inserted in their stead* And that the words of the red- 
il^endo, ** that the ,said lands and others shall nowise devolve to the fe- 
•* mininc sex upon any law or pretence ^^hatsoever," should also be 
left out. In answer, the pursuers refused to grant such a charter for one, 
or less than two years rent. 

On again advising the reclaiming petition for the pursuers, with 
ansvt'crs, along with the minxite for the defender and answers to it, it 

was 
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was observed on the Bench9. ^^^ seemed to be the opinion of the 
majoiity, that the whole clauses in the charter were ineffectual now : 
That, in so far as they required personal service, they fell under the 
act of Geo. I. and wjhere they did not require this, . but created restric- 
tions on the vassal in the use of the fee without service to the superior, 
they were void on the principle of the decision in the case of Heric)t'$ 
Hospital against Ferguson : That notwithstanding this, the superior 
might perhaps be allowed to retain the rest of these clauses in the inves- 
titure, valeant quantum^ though it was not necessary to determine that 
now ; but as to the destination of succession in the fee, when the act 
20th Gea 11. c 50. allowed free alienation to singular successors, under 
certain regulations adjusted by an act of sederunt 10th March 1756, it 
was impossible the superior could pretend any right to retain that, and 
it must be made such a9 the singular successor, paying a yearns rent for a 
charter, chose to make it. ' 

On die other hand, several Judges thought that the clauses did not fall 
under the act of Geo. i. and that a smgular successor had no right, by 
the act of Gea II. to iasiat fpr any thing more than this, that his own 
name shoukl be f ubsdtuted in place of the name; of the former vassal, 
leaving the whole form of the charter untouched^ or, at the utmost, that 
a mere regulation of the succession, which had been inserted by the vas- 
sal for his own ple^aure solely, might be cha:nged by a singular succes- 
sor ; but that no clause which had been put in by the si^erior could be ' 
taken out by the Tassal, whatsoever might be its effect 

The interlocutor of Court was, (17th June 1808,) ^ Adhere to the 
^ interlocutor redsumed i^nst, in so £u: as to find that the dispositive 
^ clause of the charter must be to heirs and aasjgneea whatsoever ; but 
^ .of consent ^et their . interlocutor as to th^ o&er provisions. qf the 
^ cfharter, and allow them to be inserted in the investitures ; reserving 
^ to the vassal all /legal objections to their validity, as accords." 
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BEKJA.\!!X LA%fBEST gcHK< n t&e lAh Aogoii 1802, to 
Rc/jer and Wr.^>rn ScoPKt a -^""^"^ cf ks hoUbfe nlgtclB^ 
oo wUch ditT were ir.fet die SEse ^ct;. I«Kn£xzt's oMe wis tequa- 
tnced onSOdi of DccmScr IMS; jod Alesaaier Lanoni w» af^xMOt* 

to fee Stewartiy coder the JEt IflSS, oq t&cfcii ■■■?■, Li/, Of Lambert's 
ifuohrencjac die date of k; 2^ Of ifii Ung gnofied ki security of a 
prior deix ; and, 3^^ Of Laadn^s Itziii^ been iuuMJ Oocd oo a caption 
in tiie fcnie of dM act 199^ widdn acctj dip of the dateHd* the di4>o8i-- 
don. 

lo defimce, the Stewam denied the two fait li MMmfi 

A proof w» allowed hj the Lad Ordnvr ; od adti a iag which, his 
Lorddup proDOttnoed dns inceikniar : * Rnis it «■!■ i* ntljf instructed 
^ tfut Beojamin Lambert was le u d er e d bmki e pi in serms of the act 
^ 1000, upon the :fOdi daj of Angint 1802. wkUa suty days of the 
^ comrcfance itoder diallcnge, which wis gnnted on the IGdi day of 
^ the %ui moorh of Aagust and year foresaid ; therefor, sustains the 
^ resMOi of redtictioo, rqxls the defences, and decerns in tarms of the 
^ condtmoos of the libeL'' 

lliis tntcrloctttor was broi^ht onder review of the Inner-House by 
thedcfimden^ 

The fzct of the disposidon bdng granted in security of a prior debt 
was Ji«puted« But the majority (^ the Court did not think it necessary 
to go into the evidence on that point. 

As.to the imprisonment of Lambert, the £utt appeared finom the fol- 
lowing depositions. 

Allan Fullartoh depones, ^ That during the year 1802, the deponent 
^ was in partnership with James Macrome messenger in Glasgow : That 
*^ towards the end of the month of August of that year, there was put 
^ into the hands of the depunent and his partner, a caption at the in- 
^^ stance of David Allan, jun. and Company, against Benjamin Lambert 
^^ and Company; That, as far as he recollects, the instructions given him 
^ by the creditors were to go to Kilmarnock and get a settlement with 

Benjamin Lambert, on the best terms he could, either by payment or 

•• security: 
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** security : That the deponent went to Kilmarnock on a Sunday, the 29th 
*• of August, for the sole purpose of getting the said settlement accomplish- 
" ed : That he did not see Benjamin Lambert on the Sunday evening, but 
** found him at home early on the Monday morning, when he informed the 
^^ deponent that he was so embarrassed in his circumstances, that he 
** could neither pay the debt nor find security: That upon this the de* 
^ ponent informed Lambert he behoved to come to Glasgow with him, 
** which he readily agreed to do : That the deponent remained in Lam- 
** berths house till they set out for Glasgow, and breakfasted with him : That 
^* Lambert did not, during the interval, leave his house, but may have 
^^ gone into another room to dress, although the deponent does not re- 
^ collect whether he did so or not, and the deponent all along consi- 
^ dered that <he had Lambert in his custody : That the deponent rode 
*\ with Lambert on horseback to Glasgow : That on arriving at Glasgow, 
^ the deponent might call with Latobert at his own office, but does not 
^ recollect whether he did so or not ; and he is certain that very little 
^' delay took place before he carried Lambert to the counting-office of 

the creditors ; That on reaching the counting-office, a good deal of con- 
**, versation took place between the creditors and Lambert, which he 
*^ does not distinctly recollect, further than it related . to the assignment 
• ** of a policy by Lambert to the creditors : That after remaining about an 
^^ hour in the counting-house of the creditors, the deponent was desired 
** by them to liberate Lambert. Interrogated for the defenders, depones, 
^^ That be had the caption with him when he went to Kilmarnock : That 
^ he does not recollect whether he showed it to Lambert or not, only 
^ he thinks it highly probable he did, but he did not read it over to 
** him ; the witness adding of his own accord, that it is never his prac- 
^^ tice to read over his caption to a debtor : That the deponent did not 
^ display his blazon to Lambert, nor did he touch him with his wand 
^ of peace, and say that he was his prisoner, in so many words, but 
«< gave him to understand diat he was sa" And being shown the cap- 
tion No. IS. of process, and interrogated for the pursuer, depones, ^ That 
^ he believes it is the caption before mentioned ; and he is certain Lam* 
^ bert knew he was a messenger, at least, he once before waited on 
*\ Lambert with diligence for the purpose of procuring a settlement." 

James Macrone messenger in Glasgow, depones, ^^ That he recollects 
^^ that towards the end of the month of August 1802,- a caption at the 
^ instance of David Allan, jun. and Company, was put into the hands 
^ of him. and his partner Allan Fullarton, to execute against Benjamin 
^* LaOibert and Company of Kilmarnock: That bis said partner according^ 
^ ly went to Kilm^arnock for the sole purpose of apprehending Benjamin 
^^ Lambert.'' And being shewn the caption No. 13. of process, depones, 
^ That it is the caption above mentioned, and that the marking on the 
^ back thereof is of his hand-writing : That his said partner on the 30th 
^^ of August, which he thinks was a Monday, (which he recollects from 
^* having inspected his books,) brought the said Benjs^min Lambert to 
"^ Glasgow, to the office of the deponent and his partner, when the de- 
^ ponent saw him in the custody of his said partner ; and the deponent 
^ saw the said Benjamin Lambert leave the deponent'^ office along with 

♦* his 
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^^ his said partner, for the purpose of going to the counting-office of the 
^ creditors, and the deponent learned from his partner when he return- 
^ ed, that the said creditors had accepted of some' draft or bill, and had 
^* liberated Lambert.** The deposition of Alexander Allan, merchant in 
Glasgow, was sealed up, but was afterwards opened by consent of parties. 
He depones, ^ That during the year 1 802, his warehouse was imme- 
^^ diately adjacent to the counting-house of David Allan, jufn^. and Com* 
^ pany ; and he recollects that towards the end of the niiooth of August 
<* that year, he thinks on the 30th of diat month, David Allan, jun. 
^^ came into his warehc^se and informed him that Allan Fullaiton, mes- 
^ senger, had brought ISenjanun Lambert fix)m Kilmarnock, and that 
^* the latter was then in the countingJiouse of David Allao, juo. and 
*^ Company : That upon this, the deponent went into the said cbuating- 
^< house, where he saw the said Benjamin Lambert ^and Allan Fiillarton; 
«* and was informed that Mr Lambert had been broi^^ from Kilinair- 
<< nock, and was then in custody. And fiuther, that the said David Allatt, 
<< jun. expressed his^ surprise that Mr Lambert had been brou^ from 
^ Kilmarnock ; and upon the said David Allan, jun. asldng the depo* 
<< nent^s advice, whether they should put Lambert in the goal oi Glas- 
^ gow, the deponent advised him that, rather tkan incafcerate Larabett, 

goods, 



<< and, accordingly, David Allan, jun. and Company, followed the dcpo- 
^ nent*8 advice, and liberated Lambert upon his promifle Aat a Mr 
^* Haddow of Glasgow vronid pay them a loss due to Lambert, as 
^ soon as it was recovered from the underwriters ; and the deponent la 
^< certain that Lambert was detained at least an hour on the 'abi>ve oe- 
^ casion in the counting-house of DaVid Allan, jun» and Company,'* 

Qn these facts, it was argued, ^ 

For the defenders, there was in thift case no execution of the caption 
at all The messenger did not read it {— 4t ddes not appear he even shew- 
ed it to the debtor, — ^he did not display his blazon,-— he did not totlch die 
debtor with his wand of peace,-^he did not even say, *• you are my pri- 
^ soner;*' but all these things are necessary to the execution of a eaptiotu 
Duty of a Messenger, page 6, Erddte^ b. 4. tit 4. § 33. There was a 
mere notice that the messenger had a caption, and a proposal thdt the 
debtor should go with himr, not to jail, but to Glasgow. There w«8, 
therefore^ no legal custody, nor even legal apf^rehension ; there could 
have been no deforcement; the debtor was sdll free to escape if he could 

But neither the case of Woodston, nor any subsequent decision, haa 
gone the length of finding that imprisonment, under the act 1696, can 
be constituted without legd custody, founded upon a Valid execudon <SE the 
caption in proper form, (see cases quoted in case of Ewing against Jamiie- 
son. ) It may well be doubted if these dedtions were founded in an ac- 
curate view of Scotch law, and the rule they establish will certainly not 
be extended. 

The mere circumstances th^t the capdon was mentioned to die debtor, 
and that he went with the messenger, are quite ambiguous. They might 
have taken place though it had been expressly resolved and understood . 
by all parties that there was to be no custody or execution of the caption 

whatever. 

If 
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Jf then it i3 md that there maybe custody, without any other circumstance 
to mark it, this must depend on the mere opinion of the messenger, who 
may wy he incetided to take the debtor iato custody, or di4 not, just as 
^e pleases. 

But it would be highly dangerous to trust the important fact of bank* 
ruptcy t0 wch evidence. A plain and certain test of it was undoubtedly . 
in the view of the statute 1696, and even of the House of Lords in the 
case of Woodstone. That case had in view custody in itself public, and, 
at all events, legal custody on a regular certain unambiguous execution 
againtf the debtor. 

' But, in this case, there is not ^en any appearance of an intention to 
Cake the debtor into custody, for the iostructions were merely to get a 
settlement by, payment or aecunty* * 

For thfe '<)tirsiier. 

Captions are generally executed, not for the purpose of constituting 
bankruptcy, but to inforcc payment of debt. The' creditor, using the 
captibut ha^ no interest to giye any solisn{nity or publicity to this exe* 
cution whipjb he can avoid, but rather the contrary, since that would 
only tend to bring other creditors into the field against him ; and all such 
publidty must b^ very offensive to the debtor. Accordingly, it is the 
luvariabte, pi^cdce^ of messengers to execute captions with as little shew 
a$ possible. They do never how, in practice, use the solemnity of the 
baton, bla^n, touch of the wand, or reading of the captibn,'nor eVen call 
in witnesses unless there is resistance. Where the debtor, who is pre- 
viously warned by the charge of homing, on seeing the messenger, ac- 
knowledges his authority, and holds himself at his disposal and in his 
custody, no ceremony is necessary, and none is ever used. The debtor is 
nevertheless completely imprisoned ; and it is the almost only way in 
which debtors ever are imprisoned. 

But if this be usual, and sufficient apprehension, and imprisonment in 
relation to the creditor who uses t'he caption, it must also he sufficient ap- 
prehension and impritonment in relatioh to other creditors, who are 
proving bankruptcy. For creditors, who wish to prove a bankruptcy, 
must take for that purpose su£h imprisonment of the debtor, as other 
creditors who did not mean to constitute bankruptcy have been satisfied, 
with ; and if such imprisonment a^ satisfies a creditor's executing a caption 
for payment of his debt, be not admitted as a sufficient constituent of 
bankruptcy, the act 1696 must be defeated. 

For this reason, in the jfrj/ place, it was necessary to hold, that custody 
by the messenger, without actual putting into jail, was imprisonmoit in 
die sense of the act 1696 ; for it frequently happened that creditors, execut- 
ing captions for payment of debt, were ^satisfied with this species of im- 
prisonment Accordingly this was decided by the House of Lords, in 
the case of Woodston,, dot on any views of English kw, but on a full 
consideration of the statute and the law of Scotland. This was declared 
from the Bench, by the Lord President, Dundas, in the case of Fraser 
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against Munro, 5th July 1 774 ; in which the judgment of the Court 
accordingly was : ** The Court was clear to adhere to the diredtioa of the 
** House of Peers, in the case of Wqodston, as establishing a rule that 
" ought to be permanent and not arbitrary." And it has nnce been 
admitted as a fixed point. 

For the same reason a fortiori it is necessary to hold, that imprison- 
ment or custody by the messenger is sufficient in questions 6E bankruptcy, 
though the solemnities of bl^on, &c. be not used, if it be such imprison- 
ment or custody as satisfies a creditor using the caption to recover pay- 
ment. Accordingly, neither in the case of Wooidston, nor in any of 
the cases that followed, was there any thing said at all about these solem- 
, nitics. No inquiry was made whether they had been used or not, though 
in all probability, indeed almost certainly, they had not 

Here there can be no doubt, that </^ y^r/o^ Lambert was in custody 
of the messenger. The messenger came to him with a caption ; and both 
he and the messenger understood he was made a prisoner. According 
he was carried to Glasgow, and kept there till liberated by an expi^ss 
authority from the creditors who used the caption. 

As to the instructions, they of necesnty implied that the messenger 
was to take Lambert into custodyy unless he received from lum payment 
or security. The delivery of the caption to him was sufficient instruct 
tion to do that, and it was done accordingly. 

There was considerable division of opinion on the Bench. 
The majority of Judges adopted the alignments of the defender, and 
repeated the opinions that had been expressed in the case of Ewing 
s^inst Jamieson. It was also obseived, that if messengers and men of 
ottsiness formed negligent and erroneous ideas as to the forms of legal 
proceedings, that could not change the law,^ nor required any statute to 
correct it, the natural and best correcitive b^ng the decisions of the 
Supreme Court That the cate of Woodston had decided that imprison- 
ment might be constituted without putting into a public jail and by the 
custody <^ the messenger only, yet it must still be a plain unambiguous 
custody. That it was quite impossible^ tQ suppose that the creditor ox a 
messenger should have it in his power to stop the cinrency of trade by 
a private act which gs^ve no indication whatever of bankruptcy to the 
public, and which he migl^t ccHiceal and explsun away if he pleased. 

That, in this case, the messenger had acted not in that capacity, .but 
in his joint character of agent. Tliat accordingly he had not carried the 
debtor to the nearest jail (Kilmarnock) in terms of the caption but to 
Glasgow. 

On the other side, it was Observed that the effect arising^ from the 
decision in the case of Woodston would be greatly increased, if not only 
the plain test of actual incarceration was to be g^ven up, but nice in- 
quiries to be made ihto the legality of custody. That Lambert was Je' 
facto in custody, and would have gone to jail if the creditors had not 
liberated him. - 

The judgment of the Court was, ^* alter the interlocutor reclaimed a- 
^^ gainst ; and. assoilzie the petitioners from the whole concluttons of the 
*^ libel." 

Against 
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Against this judgment the pursuer relcaimed, but this reclaiming pe- 
tition was refused without answers. 



Lord Qrdinar]r» Cb&n. Act. DtwidQUkcart. 

ISo* Young and «7. Jhorbwrn^ Agents. 



Alt* Oeorge Jos. BeU» 
!£ Clerk. 
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ALEXANDER WELSH MAXWELL 



AOAIKST 



JEAN WELSH MAXWELL. 

Fr£SCRIPTION.— ^irrr^i/iW beirs in whom coexisted the characUr both 
of Keir of line and institute^ and beir of entail^ baving possessed for 
more tban 40 years ^ witbout making up a feudal title in any of these 
characters f—tbe entail was not extinguished by tbe. negative prescrip- 
tion. 

« 

• 

BY a deed of entail dated I6th September 1742^ Alexander Welsii 
^ Alienated and disponed the lands of Skarr, &c from him« his 
^ heirs, and successors, in favour of William Welsh his nephew, sou to 
^ the deceased John Welsh in Roughmerkland, his brother-german, and 
^ the heirs-male lawfiilljr to be procreated of his body, whom failing, to 
*^ William Welsh chirurgeon in London, and the heirs-male lawfully to 
^ be procreated of his body ; whom failing, to Robert Hamilton^ . son 
** lawfully procreated between the deceased Robert Hamilton of. Mao* 
^ whim, and Elizabeth Welsh, hb (the entailer's) third lawful sister, and 
^ the heir^-inale lawfully to be procreate of his body ;'^ and after them 
to a long series of heirs. By the deed of entail it was further ^ Provided 
^^ and declared, that the said William^ Welsh my nephew (the institute) 
^ and the heirs-male of his body silicceeding to the said lands and estate, 
^^ shall bie bound and obliged, as, by acceptation hereof, they bind and ob« 
^ lige themselves to make payment of all my just and lawful debts, and 
*^ expences of my funeral,'* &c. But there was no clause obliging the 
Institute to complete titles under it within a specified time. On the 6th 
November 1742, the deed was recorded in the register of tailzies *. 

In 
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*^ The entailer executed a testament of equal date with the entail, bequeathing to the 
institute his moTeable estate, and charging him with certain legacies. It was asserted, 
but disputed, that the institute had actM under this testament, and homologated the en* 
tail. It is unnecessary, however, to notice this argument, because it did not enter into 
the deliberations, or in any degree influeqce the judgment of the Court. 
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Id the year 1748, Alexander Welsh died^ ajid was sueoeeded'by his 
nephew William Welsh a pupil William Welsh having a^ personal right 
to the lands as institute, or disponee, under the deed of entail, and being 
also apparent heir under the preceding investiture, continued to possess 
till the year 1763, when certain steps, by means (^ a trust-adjudication, 
were taken with the view of vesting in him a feudal right, and perhaps of 
defeating the entaih Certain debts due by the entailer were acquired in 
the name of John Coltart, the trustee,, for this purpose. A decree of con- 
stitution, and afterwards (24th November 1773) a decree of adjudication 
were pronounced in his favour. ' 

Before having. obtained a reconveyance from Mr Colts^ or having ex-> 
pede any titles under the adjudication, William Welsh died. William 
Welsh was succeeded by his son John Welsh Maxwell. The decree of 
adjudication and grounds of debt were (19CH ^tin'e 1766) conveyed by 
Coltart to David Newall writet in Dunifries in trust ; and were (21st 
January 1788) transferred by Newal to John Welsh Maxwell himself. 
On this title by adjudication John Welsh Maxwell (3d January 1789) 
expede a Crown charter, and ' (10th Deceniber 1703) was infeft there- 
on. . ' 

On the 16th December 1000, John W^dl Maxwdl diied, and was 
succeeded by his brother William, who sunri^tld a "short time* 

Till this period, the subcessive possessors c^ the estate had'tintted 
in their perspns the title under the entail; aftd that iofTfcpparertt heir 
of line of the entailer, to which the feudal title under the charter of 
adjudication was added at a late period. 

After the death of the last Williim^ die xrharacte* of heir under the 
entail, and that of heir of line 6f t)ie entailer^ separated and devolved 
on different persons* A competition ensued between Mr$ Jean Wdsht 
wife of Lieutenarit-Colonfel Newal, the slst^'of the last WHfiatn Welsh 
and the heir of line of the entailer, and; Alexander the son" of fetoHert 
Hamilton erf Macwhirn, the second qpecidl eufbstitute of the entail: 

Alexander Hamilton expede a general strvlce as heir of taiJac '^d 
provision to William Welsh the institute $ thus atquiring right t6 the 
unexecuted prociiratory in the deed oi entail,' and obtained a' prdwq. 
charter of resignation, on which he was : infeft, ' Having inyestedbtrn- 
self with this title, he raised a reduction df the decrees of constitution 
and adjudication, and the titles following thereon j and as Mrs Jean 
Welsh, in virtue of these titles, claimed right to; the estate, a'process of 
multiplepoinding in name of tlie tenants was raised, and conjoined with 
the reiduction. 

The defenders muntained, 1//, That the. crttai! ^founded on was cut 
oflFby the negative prescription ; and, '2e//r, That eveil 'were this not 
the case, she was entitled to retain possession of the estate till the debts 
contained in the adjudication were paid. 

The Lord Ordinary, (Armadale,) pronounced the following interlocu- 
tor (15th January 1 805)- *' Sustains the defences of the negative prescrip- 
" tion pleaded by the defender ft^rs Jean Welsh Maxwell, as ,hcir of 
" line of Alexander Welsh her grand-unde, against the personal deed of 
^^ tailzie executed by the said Alexander Welsh in 1742." 

• The 
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The case then came before the Inner-House by petition and answers. 

Argument for Mrs Jean Welsh Maxwell. 

By the statute 1469, c 28. introducing the negative prescription, re- 
newed and explained by statute 1474, c. 54. and by that part of the 
statute 1617, c 12. which relates to the negative prescription, it is enact- 
ed, that ** The party td whom the obligation is made that has interest 
" therein, shall follow the said obligation within the space of 40 years, 
^ and take documents thereon, and gif he does not, it shall be prescribed 
^ and be of none avail ; the said 40 years being running and unpursued 
** by the party." 

To determine whether the entail has been cut off by the lapse of ne- 
gative prescription, the first enquiry is to ascertain to which of the tides, 
exisdng in the person of tjie heirs, possession is to be ascribed, whether to 
their title as hdr of line, or to that under the entail. On this point the 
rule of law is fixed, that where two unlimited titles co-exist in the person 
of the possessor in apparency, the possession is to be attributed to both, 
and prescription cannot be pleaded on the one against the other. But if 
one of the titl^ be limited, and the other unlimited, if by one of the titles 
the property may be taken up in fee-simple, and by the other, under a 
strict entail, the possession, by presumption of law, is to be ascribed to the 
unlimited and more favourable title. This principle of law is stated in 
the introductory remarks of Lord ' Kilkerran to the case of Bogle and 
Smith against Gray, and is unquestionably sounds Kilk. p. 424. In this 
case, as well as in that of Durham against Durham, (24th^ November 
1802,j it w^ found that where two unlimited titles co-^xist in the per- 
son ot the hdr, and where infeftment has been taken on one of them, 
yet, as apparency is a good tide of possession, the positive prescription 
does not establish the one, nor does the negative prescription cut down 
the other, but the heir is held to have possessed' on botb. 

If, however, the case had been that of the two titles, one had been a 
. limited title, and the other an unlimited one, and that infefiment had foi- 
low^ed on the latter, there can be no doubt but that the unlimited title 
would have been established, to the exclusion of the other, bt ^^^ positive 
prescription, because of the two tides, the law presumes that the posses- 
sion was held on the most favourable, KilL p. 416. M^Dougal, with the 
concluding observations thereon. On the same principle, possession must ^ 
in the present case be ascribed to the unlimited tide of heir of line ; and 
the entail having been latent, and no document having been taken on it 
by the heirs, in whom it created a Jus crediti^ it has perished by the 
operation of the negative prescription. 

That the heirs had ^jus crcditi under the entail, that they were va- 
Untes agere to the effect of compelling the heir to make up titles under 
the entail, and that therefore there were termini k^biUs for the currency 
of the negative prescription, is equally clear. Till infeftment was taken 
on the entail, the substitutes were not safe ; and although the entail con- 
tained no special obligation to make up titles under it, and the heir had 
done nothing in contravention so as to sanction an irritancy by which 
the succession would be brougl^t nearer to the substitutes, yet either under 
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flie act 1685, or at common law, an action would have been competent 
to place the estate under the protection of the entaiL Thus an action to 
compel the heir to register the entail, although it containcfd no obligation 
to that effect, wojuld have been competent. The possessor could not 
have effectually answered that he possessed on thjB personal right un-r 
der the entail, because he is contradicted by the legal presumption, and 
because he is bound to secure the estate in terms of the settlement. 

But in . questions of negative prescription, the conduct of the cre*^ 
ditor, and not that of the debtor, in the right, must be the rule. If, - 
having a proper jus creditt\ the creditor lias not taken document thereon 
for 40 years, the right perishes by the negative prescription, whether 
the debtor has counteracted the obliga;tion or not. But if the debtor 
has contravened the obligation, and the creditor acquiesces in it, the 
debtor secures himself by the positive prescription. These^ however, 
are distinct matters ; the one being a modus amiltendt dominii^ the other 
a modus {xcquirtndi dominii^ which have a distinct and independent ope- 
ration. Nay, the argument is strengthened and illustrated by the terms 
of the statute itself; for it appears from these terms, that if rights of re- , 
version, the strongest with which a disposition can he qualified, had not 
been excepted, they would have perished by the negative prescription. 

The case 6th December 1771, Porterfield, b^ars a strong anaJogy to 
the present. In that case the negative prescription cut down an ob- 
ligation /to grant a destination, although during its currency the creditor 
could have derived no advantage from insisting for implement, but ^ 
that of having the estate secured in terms of the personal obligation, 
and although the obligation only imported a sirfiple and defeasible des- 
tination. That every action founded on the entail is competent to the 
remoter heir against those in possession, does not admit of controversy^ 
Ersk. b. iii. tit. 7. § 37. See likewise 10th July 1739, M^Dougal, 
Home and Kilk. p. 416. From these authorities, it is^ clear that the 
heirs have an unquestionable tide and interest to compel the possessor 
to complete his title under the entail. 'In the case, 1st March 1782, 
Dalhousie against Maule, it was the unanimous opinion of the Court, 
that ** A substitute heir of entail has ayW <rediti to entitle him, and has 
*' an interest to oblige the heir in possession to expede charter and sasinc 
" upon the entail, and to possess under these." 

It is by no means indispcnsible to the operation of the negative pre- 
scription, that there should be a simultaneous and correspojident opera- 
tion of the positive prescription. Cases, no doubt, occur in which -rights 
are created and transferred by their combined operation. But if a right 
could not be lost by the expiry of the negative prescription, unless the 
party pleading could shew that he had gained it by the positive prescrip- 
tion, the former would be redundant and unnecessary. Negative pre- 
scription, however, has an inclependent Ojperation, and is one of the 
modes amlttendi dommijVfhich, without directly creating a right in the 
person by whom it is pleaded, extinguishes that of his adversary. It is ' 
only necessary JFor the personj by whom it is pleaded, to shew that,. on 
the extinction of his adversary's right, a right will emerge to himself. 
In the present case, on the extinction pf the entail, a complete right arises 
tp the defender, both as heir of line of the entailer, and 6ft the titles ob- 
tained 
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tained on the decree of adjudication. These principles were recognized 
by the Court in the opinion delivered in the case, Ist M^rch 1782, 
Dalhousie against Maule ; likewise in the following cases, M'Dougal, 
supra i 31st July 1756, Ay ton against Monypenny ; — ^9th December 
1762, Duke of Hamilton against Douglas. 

If the negative prescription has any application to this case, it must cut 
down the deatinatioh as well as the fetters of the entail. They are inse- 
parable parts of the same deed ; and the peculiar destination is in fact and 
in law one of the most important and distressing fetters. There is n6 
solid ground for authorising a distinction between these two objects of 
the deed. But to make way for the operation of the negative prescrip- 
tion in any degree, it is necessary to ascribe the possession of the success 
sive^hcirs^to their title as heir of line, and not to their personal right un- 
der the entail ; and if this point be conceded, the entail must of necessity 
have perished in toto. 

Argument for Alexander Welsh. 

The deed of entail does nc^ contain any obligation to make up titles 
under it within a specified time; and it is adoHtted that nothing has been 
done by any of the heirs in contravention of its terms, on which a legal 
chaHenge could have been brought by the substitutes. By the conditions 
of the entail, there was undoubtedly created ^jus crediti in favour of the 
hars called under it ; but while this obligation was not violated by the 
heir in possession, and while nothing is done by him to call for the; in* 
terference of the substitutes to enable them to ^ follow the obligation," 
or to bring an action to implement or enforce the obligation, it is obvious 
that the heirs were non valcntes agere cum effect u. 

To render the heirs valcntes agere^ it is certainly not necessary that in- 
stant patrimonial advantage should arise from the action ; for where the 
conditions of the entail have been contravened, an action is competent to 
the most remote substitutes. The| rule of law in this and every analo- 
gous case, is precise, that wherever an obligation, which may be followed 
and enforced by ad action at law, and on which document must be taken 
for its security, such obligation will be extinguished by the negative pre- 
scription, as to all patties to whom it was competent, but who have ne- 
glected within the proper period to bring the action, however remote their 
benefit may have been. On this principle was decided the case of Por- 
terfield, 6th December 1771, where an obligation to execute an entail 
perished by the negative prescription. 

In the present case, as nothing had been done in contravention of the 
entail, which it could be the object of the, action to vindicate, the only 
purpose or interest which the heirs could have to insist, would be to in- 
terrupt the currency of prescription* But it is an established doctrine in 
the law, that prescription cannot run against the creditor in an obligation^ 
when all that the creditor could do for the purpose of interrupting its 
course woul4 amount to a mere declaration of his own opinion of his 
right, without the possibility of compelling the obligant to do any thmg 
towards implement of the obligation* In a word, it is not necessary for 
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the creditor to bring an action against the obKgant for the single purpose 
of interrupting prescription, and when no other purpose is to be accom- 
plished. — Ersk, b. iiL tit. 7. § 37. — ^DicL vol. iL p. 124. — Hare. '22d 
Nov. 1687, Somerville.— i^oi^ff/. Slst Dec. 1695, Inncs. 13th June, 
1761, Belhaven. Ist March 1782, Dalhousie against Maule. 

But although the fetters of the entail might be worked off by the 
course of the negative prescription, it by no means follows that the desti-- 
nation should also perislu As the destination has never been altered, it 
must remain in full force as the regulating law of the descent of the 
estate, while the conditions and provisions by which the destination is 
protected, being an obligation on the heir not to alter, may have ^ been 
extinguished. The negative prescription has an exclusive reference to 
^ases where there is ayW crediti et dcbiti^-^^yiixtTQ there is an obligatioa 
which n[uiy be the foundation of an action against the obligant. It is not 
therefore, like the positive, a mode of acquiring property, but a mode 
of extinguishing obligations, or removing incumbrances. 

The obligations to which negative prescription applies may relate either 
to heritable or personal subjects ; accordingly, the act 1617, c 12.. did 
not introduce prescription with reqpect to heritable subjects, but limited 
its operation with respect to heritable bonds and reversions. At die date 
of this statute, the modem entail, with the clauses to secure the perma* 
nency of the destination, was unknown ; but when entails were intro- 
duced, the limitations were cohridered, by an obvious analogy, as creating 
jSijus crediti^ or obligation against the heir in possesion, in favour of the 
remoter substitutes. Regarding the fetters of the entail in this view, it 
follows that, like other obligations, they might be extinguished by the 
negative prescription ; biit that the destination, with which these clauses 
were incidentally and subordinatdy connected, could lose its force by the 
mere lapse of time, or tiiat there could be a negative prescription of in- 
feftments themselves, or of the qonveyances of the property of real estates, 
is itot sanctioned by any of the statutes, and ¥rould b^ a virtual repeal of 
those clauses in them introducing the positive prescription, by which it is 
provided, that, heritable property can only be acquired by possession on 
a proper feudal tide for 40 years. 

PoUowing out these principles, it may be further maintained, that the 
negative prescription cannot be pleaded against a real right of property, 
and cannot be the foundation of a real right without the troncurrent 
operation of the positive prescription* Negative prescription applies 
only to obligations or incumbrances ; and the person who propones it is, 
ex hypothesis in the real right df the subject to which these obligations 
attaclv Such is the doctrine delivered by the Court in the case of the 
Eari of Dalhousie and Maule. See likewise Edgar ^ 20th July 1725. 
Paton,— 24th Dec. 1728,- Presbytery of Perth. Erskine, b. iii, tit; 7. 

§8. ' ... 

That the possession dL the successive apparent heirs^ must be ascribed 
to their tide as heirs of line, and not to that as heirs oi entail,, is not war- 
ranted either by the circumstances of the case or by the cases quoted in 
su{^ort cX, that doctrine. The entail was the paramount and regulating 
investiture of the estate. It was indefeasible by any operation of the 
heir in possession j and it was the title under which he was bound in 
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justice,* and compellable in law (if he bad attempted to contravene) to 
possess. It was the title under which it was his duty, and must there- 
fore be his presumed intention, to have possessed. 

A majority of the Court differed in opinion with the Lord Ordinary. 
They considered that the entail was the lacfeudi^ the only title under 
which it was lawful, and under which it must therefore have been the 
presumed intention of the heirs' to possess. Their possession must, of 
course, be ascribed to their right under the entail. No act had been 
committed in contravention of its terms, which could authorise the legal 
interposition of the heir8,*-4io change even of the destination had been 
attempted, — and there was no obligation to make up feudal tides, under 
the entail within a specified time. The only object of an action at the 
instance of the heirs would have been, to have it formally declared that 
.prescription was not running,*-— a proceeding which the law did not re- 
quire. 

The Lords (22d Jan. 1807) altered the interlocutor of the Lord 
Ordinary, and repelled the defence ; and (21st June 1808) on advising 
a reclaiming petition and answers, adhered. 

Lord Ordinaryi Armaiak. Act. Tho. Thomson, Alt. Hao. MoHj/pemu/. 

Agent*, /. Cumin ^ Jle». EMrt W. S. Scott, G«rk. 

J.W. 
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WILLIAM WALLACE 



AGAINST 



JOHN OSBURN BROWN, W. S. Trustee iPor the Creditors of 

Robert Smith Builder ia Edinburgh. 

Personal or Reau — Of two conterminous proprietors^ pne built a 
mutual gable y and the other became bankrupt 'without paying for his pro- 
portion of it. The former was found to have a preferable claim to the 
expence of the gable upon the price of the property adjoining^ and 
forming a part of the bankrupfs estate. 

WHEN that part of the New Town of Edinburgh, consisting of 
Heriot-Row, and lying to the north of Queen Street, was pro- 
jected, a plan was adopted, ^ which contained the elevation of each house, 
and obUged the builders to have mutual chimney tops and gables. 
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When tlf e execution of this plan was begun, the trustees of Heriot^s 
Hospita), the superiors of the ground, had been in the practice, where 
one area was feued out, to pay the half of the mutual gable wheii the 
house was finished. Tins was done with the view of having the street 
finished with the more expedition ; and the Hospital had an opportunity 
of being indemnified when the next area was feued out. 

The Hospital altered this arrangement ; and exposed certain lots with 
the following condition :— •" 1j/, That the purchasers of the several lots 
" shall be bound and obliged to carry up the respective buildings t6 the 
^^ level of the street, and to complete the cellars and side pavement, be- 
tween and the term of Candlemas 1804, and to have their houses 
completely roofed in between and the term of Martinmas 1804, and 
that under the liquidate penalty of L.100, to be psdd to the treasurer 
of the said Hospital by the . purchaser of each lot, over and' above 
performance. 2z/, That the exposers are not to be at any expence 
for building mutual gables, but the purchasers' shall have their recourse 
for the half of any mutual gables, upon the persons purchasing the ad- 
joining area, who shall be bound to pay the same when the said con- 
•* tiguous purchaser begins to build, with interest thereafter," 

Two conterminous areas were purchased ; the one on the east by Ro- 
bert Smith, the bankrupt, — ^thc other, on the west, by William Wallace, 
the pursuer. Smith was not infeft. 

On his area the pursuer built a dwelling-house, of which the gable 
and garden-wall were mutual with his neighbour Smith; and Smith 
became bankrupt, without either paying the proportion of this mutual 
wall due by him, or building a house on his area. 

Mr Osbura Brown, having been appointed trustee on the sequestrated 
estate, exposed the subject to sale, under a declaration, that ^^ half of the 
" mutual gible on the west is to belong to the purchaser j" — ^the defen- 
der thus taking on himself the question respecting the expence of the 
mutual gable. The pursuer became the purchaser. The trustee refused 
to prefer the pursuer for the half of the mutual wall ; upon which he 
raised an action for the price ; and the cause leaving been debated before 
Lord Craig, Ordinary, the following interlocutor was pronounced, (11th 
Dec. 1806) — ^y On hearing parties, find that although there is a debt 
** due to the pursuer for the erection of the gable in question, yet he has 
*' no preference on the subjects in questfon therefor." 

The Court differed in opinion firom the Lord Ordinary. By the plan 
prescribed to the feuar, any person building a house in this situation must 
erect a mutual, gable. This proceeds not on. any contract with the con- 
terminous heritor, but from the necessity of his situation. The ground 
on which, the mutual gable stands is common, mutual, and indivisible ; 
and therefore there is no room for the maxim,* inaedificatum cedit solo. 
The gable, in fact, was the property of Wallace the builder, till paid 
for ; and till then he had a right to prevent Smith, or hisltruatee, from 
using it, or adjecting to it any building. 

The Court altered the interlocutor of the Lord Ordinary ; and found 
the pursuer entitled to retain the price or cost of erecting one half of the 

gable 
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gable in question ; and, on advising a recladming petition, and answers, 
adhered, 21st June 1808. 

Lord Ordinaryi Craig. Act. Geo. Jos, Bell. Alt. D. Douglas et J. Harramar, 
Rich. CUgham 4* J* Os. Braum, Agents. F. Qerk. 

J. w. 
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WILLIAM MARTIN, 

AGAINST 

JANET PATERSON. 

Personal or Keal.^— Circumstances in which a reservation in a dis* 
position entering the sasinCj and making part of the^ investiture^ did not 
constitute a real burden on the lands. 

ON the 23d day of August 1 785, Joseph Mundell conveyed his 
moveable funds to Messrs Gk)rdon and Goldie as trustees. He 
likewise executed a disposition of his landed property in favour of his 
nephew, WiHiam Johnston, and his heirs, under burden of the sum of 
L. 800, payable to his trustees, to be applied in terms of the trust. Af- 
ter a niatrative of love and favour, the disposition proceeds, " Likeas I, 
** by these presents, with and under the reservations, burdens, provi- 
•• sions, and conditions under-written, give, grant, alienate, and dispone 
*• from me^ and all others my heirs and successors, after my decease, to 
" and in favours of the said William Johnston, his heirs, executors, and 
•* disponees whatsoever, absolutely and irredeemably, without any man- 
^* ner of reversion, redemption, and regress. All and Whole, &c. In 
^* which lands and others above disponed, I hereby bind and oblige me,' 
^^ my heirs and successors, duly and validly to ihfeft and seise the said 
** William Johnston and his foresaids, with and under the burdens, pro- 
^' visions, and conditions after expressed." . 

The first of these burdens and conditions is thus expressed, ** Provid- 
** ing always, as it, is hereby expressly provided and declared, that the 
^^ said William Johnston and his foresdds, by their acceptation, shall be 
*' bound and obliged to make payment to Thomas Goldie of Craigmuie, 
" commissary of Dumfnes, and John Gordon farmer at Newbridge, 
^ trustees named and appointed by me, of the sum of L. 800 Sterling, 
t^ to be by them applied in terms of a trust-right and conveyance exe- 
** cuted by me in their favour, of even datjc with these presents, and 
" that against the term of Whitsunday or Martinmas that shall be one 

" full 
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" fuU year after my decease, with interedC thereof from the first term of 
*^ Whitsunday or Martinmas immediately subs€S]iient to my decea9e» un- 
^^ til payment, and a fifth part more of penalty in case of not due and 
** punctual payment, as also to naidce payment to the persom. after nam- 
ed of the yearly annuities under written, viz.** &c 
After enumerating these annuities, it is provided and declared, 2do^ 
That these presents are granted. by me, with the further burden of the 
payment of the sum of L. 200 Sterling to each of the children law- 
fully procreated of the body of the said William Johnston, surviving 
*• him.'* And it is further declared, ** That the subjects above disponed 
" are in full of all heirship, exccutry, or any other thing which the sud 
** William Johnston or his heirs can anyways ask by and through my 
^ decease, excepting so far as is provided in their favour by my said 
•* trust-right and conveyance, under which burdens, provisions, and con- 
^* ditions these presents are granted by me, and to be accepted of by the 
^ said William Johnston and hb foresaids, and no otherwise." 

The precept of sasine ordains sasine to be given to the disponee in 
the lands, '^ but always with and under the burdens, provisions, and con- 
** ditions before specified, which are hereby appointed to be engrossed 
** in the infeftments to follow hereupon,'* 

' On this precept infeftment accordingly followed in the person of Wil- 
liam Johnston, the disponee. In the sasine, the disposition and precept, 
in the terms and under the burdens above mentioned, are at large en- 
grossed. ^ And Thomas Kerr in Daltonhook, as bailie in that part afore- 
** said, by virtue thereof, and of the office of biliary thereby commit- 
^ ted to him, gave and deKvejed heritable state and sasine, actual, real, 
*^ and corporal possession, of all and whole the said three-pound land of 
*^ old extent of Bengairiiill and Bengair, &c. but with and under the 
^ servitude and privilege in favour of the purchaser of Upper Dormont, 
^ and the other burdens^ provisions, and conditions before specified, to 
^ the said William Johnston, by delivering to him of earth and stone ef 
^ the ground of the said lands, with all other necessary and usual sym- 

DOIS. 

Certain partial payments of the sums, with which the disposition was 
burdened were made by Mr Johnston ; but at his death there itmained 
a balance of L 240 Sterling, besides interest. 

Previous to his death, Mr Johnston executed two deeds, by one of 
which he granted to his widow, Mrs Paterson, a liferent over a certain 
part of the lands, in which she was infeft propriis tnanibus ; by the 
other, he conveyed his whole property to his eldest son, under the bur- 
den of certain provisions to his chUdren, which were declared to be real 
liens on his lands. 

In the mean time, the pmtuer, Martin, paid up the balance due to 
Mundeirs trustees, and acquired right to the debt and security held by 
them. Having constituted the debt against Joseph Johnston, the eldest 
son and heir of William, he then led an adjudication, and brought an 
action of maiils and duties agsdnst Johnston, his tenants, and Mrs Janet 
Paterson the widow, insisting, that the sums contained in Mundell's dia- 
position to William Johnston were real and preferable burdens. The 
Lord Ordinary (Grai^) decerned in terms of the libel. 

' The 
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The cause thea came before the Court by petition and answers. 

i 

Argum^t of the defender. 

To realise a lien on lands, it is necessary that the burdens be directed 
against the lands themselves^ and not merely be imposed on the dispo- 
nee. Unless this be done, the appearance of such a debt in the inves- 
titures is insufficient.' See Bankton, lib. L p. 6S3, — 19th July 1780, 
Allan, Fac. Coll. 

In numerous cases similar to the present, the mere specification of the 
burden has been found insufficienL Diet vol. iv. p. 64. — 18th May 
1792, Steuart against -Hoome, Fhc. Coll. 

In the present instance, although the burden isr specified, and declared 
to be a condition of the disposition, yet it is no where declared to be a 
real lien on the lands. 

Ai^gument of the pursuer. 

If the obligation was laid on Johnston and his heirs alone, it is not 
real or effectual. against his onerous or rati<mal dee^s. If it is directed 
against the lands, and rendered obligatory against onerous singular sue* 
cessors by entering regularly into the investiture, the pursuer must be 
preferred. That the burden was meant to be real, is dear from the 
whole tenor of the deed. 

In the dispo^ive clause, the lands themselves are dinned under the 
burdens^ reservations^ &fr. which necessarily infer a real burden. T^e 
obligation to infeft is qualified by a reference to these burdens. In a 
subsequent part of the deed it is declared, that these presents are granted 
with the further burden. There afterwards follows a clause wherein it 
is declared, that under these burdens^ provisions^ ^e. these presents are 
granted by me^ and to be accepted by the said William yohnston^ and no 
otherwise. \ This is the very form of expression pointed out by Erskine, 
lib. JP tit. 3. $ 49. to denote a real burden. 

The bw does not require any specific y^rmir/^ of words, or znj voces 
signata^ to constitute a real burden. It is sufficient that there be an ex- 
plicit declaration of the disponer's will, that it shall be real, and that 
intimation be made to the lieges by insertion in the invesfituce^ All this 
has been accomplishied in the present instance, in the manner pointed 
out by Lord Bankton as sufficient for the purpose, in the very passage 
which the defenders have Quoted in their support 

^ A majority of the Court differed in opinion from the Lord Ordinary; and 
observed, that, without requiring any technical form of expresdon for the 
constitution of a real lien, it is necessary that the intention to impose a 
biu-den on land by reservation should be expressed in the most explicit, 
precise, and perspicuous manner. In a clause by which onerous singular 
successors are to be affected, there mtist be no room for ambiguity $ but 
the presient instance admits of a doubt ; and, therefore, the obligation in 
&vour of Mundell's trustees ought not to be held as constituting a real 
burden in competition with Mrs Johnston's infeftmentt 

31 The 
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The following intcriocutor was pronounced^ {4tfi March 1S06,) ^ The 
^^ Lords havmg advised this petition, with the answers thereto, alter the 
^ interlocutor reclaimed against ; prefer the petitioner upon her infeft- 
^ ment produced, to the rents in question in the hands of the tenants, 
^ and decern-; but find no expences due; and sopeisede extisact till the 
^ first sederunt day of May next'* 

'On adrising a reclaiming petition and answers, die Lofds adbertid, 
(22d June .1^8.) 



liOixl QrdiBtty, Crmg* Act: Geo. Oramioim. 

A. Sf W. Douglas^ W. S. 2odH.J. JVifUe, Agents. 
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Major JAMES MOODIE of Mifeettcr, . 

AGAINST 

ROBERT RUSSELL and Othbrs. 

ft 

Sekvicb and Confirm AtiOK.~:^>7 heir of entail having succeeded as 
ne^t of kin to a creditor upon the entailed estate^ the debts do not vest 
' in him without confirmation. 

IN the year 1760, Mr William Budge, writer to the signet, succeeded to 
the estate of Tc^ngtop in the oounty of Caithness, under an entail 
executed in 1751, by his cousin James Budge the fiarmer {>roprieton By 
the deed of entail, William was left at liberty to burden the estate with 
such debts as he chose to contract* 

In 17fi3, William Budge died, leavipg two daughters, Janet and Grizd 
Budge, and a widow, Mrs Catharine Sinclair* 

Janet, the eldest daughter, succeeded to the entailed estate, whicl^ she 
possessed on her apparency, and died. Grizel the second daughter then 
made up titles to the estate, which she possessed till the year 1798, when 
she died ; and the estate .devolved on the next heir of entail, with whom 
she was altogether unconnected. 

Mrs Catharine Sinclair acquired an assignatioa to certain personal 
debts which had been contracted by William Budge, and were effectual 
against the entailed estate. She diod in the yeax 1 789. Upon the death 
of Mrs Catharine Sind^ur, Grizel Budge, then her only nesurest in kin, in* 
tromitted with her effects, took possession viafacti of any moveables be- 
longing to her, p2ud her ^neral expences, for she had no debts,- and was 
decerned her executor qua nearest in kin. 

Upon the ^ath of Grizel, a competition ensued before the commis* 
saries of Edinburgh, between Major James Moodie the nearest in kin of 
Mrs Catharine Sinclair, on the one hand, and Robert Russell and others, 
the nearest in kin of Miss Grizel Budge, on the other hand, with respect^ 

to 
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to the debts to wbich Mcs Catharine Sinclair had acquired right. Moodie 
maintained that these d^ts ^were stiU w bonis of Mrs Catharine Sinclanr, 
never havJ^^g been taken tip by confimiflition ; and Russell maintained^ 
1//^ That these had vested in Grizd fiudge without confirmation : and,' 
^fy^ That they had been acquired by Mrs Catharine Sinclair in trust for 
her daughters ; but no proof having been offered or adduced on tlus last 
pointp the parties pleaded, and the Court decided, on the supposition that 
these debts were acquired vf\th khe prc^per money of Mrs Catharine Sin- 
clair, and formed a part of her moveable estate. 

The commissaries pronounced tlie following interlocutor ; ^ Find that 
on her (Catharine Sindair's) death, in the year 17S9,^ the said debts 
were descendible, and did descaid to Grizel Budge her only surviving 
child, who was accoxdmgily, in the year 1790, decerned executrix- 
dative qua neareK in kkk to her mother ; and on that title, without con- 
^ firming, hi^ an uiuveraal intromission with the whole moveable efiects 
and writings, and estate of Catharine Sinclair, paid all debts owing by 
her, and was in particuiar possessed of the whole bonds, and the other 
voiich^s of die debts in dispute, whu:h she retained under her own 
^ power till her death in the year 1798 ; therefore, as Grizel Budge, by 
^* lier BUcces»on, became bodi the creditor emitled to receive, and the 
^ debtor bound to make payment of the debts, as she could not pay to 
^ hersdbf by that fictitious m wdl as nugatory act, to vest either the mo- 
ney itself, or the right to it, in her own person, more completely than 
they wen by her dmple existence iii the situation described by both 
creditor and dd>tor, to herself, as she was legally authorised to pay even 
to the stranger without confirmation: Find that those debts, and the riglrt 
^' to them, were fully and substantially estabGshed m her person ; and on 
^^ her deadi did not devdve to the mover Henrietta Sinchir, nearest in kin 
^ to Catharine Sinclair, but that they, descend to, and are confirmable 
^ only by, the petitioner Jean Calder, nearest in kin, decerned in that 
H character executrixKlative of Grizel Budge, and already confirmed to 
^ her in part ; ordain them to be striick out of the inventory of the tes- 
^^ tament of Catharine Sinclair, and allow them to be diced to the inven- 
^ tory of the testament of Grizd Budge, to whom they did rightfiilly 

«* belong." 

Major Moodie presented a bill of advocation. The Lord Ordinary 
reported the case on informations. On that report the Court ^repelled 
^ the reasons of advocadofl^ and remitted the cause to the commissaries 
^ simpliciterr 

Major Moodie redaimed, and his peddon was answered. 
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Argument fiir advocator. 



In- moveables confirmadon as an additio beredttatis is as necessary at 
service or infeftment in heritable rights, (Ersk. b. iii. tit 9. § 30.) Since 
the penalties of vidous intromission have been abolished, and since stic- 
cesdon has become a source of revenue to the state, it is necessary to ad- 
here to this general rule, that a faithfid distribution of the effects of the 
deces^, and an accurate account of their amount may be secured. 

To th^ general rule there are just four exceptions wherein effects trana- 
nut without confirmation, 1 B. 1690, ch« 26 ; in the case of special as- 

agnations, 
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signations, and special legacies ; ^dh^ In the case of the Ugitim and jus 
relicta \ Sdly^ The confirmadon ofone subject transmits the whole suc- 
cession ; Athly^ In the case of such moveables as are capable of being 
possessed viafacti^ wherrin the possession of the ipsa ct^pora is sufficient 
to vest them. But the case of Miss Grizel Budge is not within any of 
these exceptions. 

That a decree-dative in favour of the nearest of kin^ wi^out confirma-^ 
tion^is not a sufficient title to convey, has already been decided (13th Fe- 
bruary 1760, Susannah Ogilvie against his Majesty's Advocate) and 
from this it necessarily follows, that the Jus sanguinis^ accompanied with 
the intention to rq>resent,>is not sufficient without an additio bereditatis. 
If this had not been the law, a decreet dative^ being unequivocal evidence 
of intention, ought to have been as effectual as a confirmation 

So likewise it is determined, that while possesnon via facts of the ipsa 
corpora^ of such moveables &s admit of it, vests those which are actually 
apprehended, yet lio general title to the other moveable subjects is there- 
by created. (Diet. vol. iv. voce Service and Confirmation, p. 269.) 

By analogy from the case of simple moveables, payment by a dd)tor 
to the unconfirmed nearest ci kin 6i the creditor may be safely and e& 
fec^ually made, and what is so paid transmits. So likewise a debtor, by 
granting a bond of coitoboration to the nearest in kin, whom he thus 
substitutes in plage of his deceased creditor, renders confinnation unne* 
cessary. 

But in all these cases possession and apprehension (or what is held in 
law as equivalent) of one inoveable, creates np right to demand posses- 
mon of another. It gives a right to retain, not to acquire ; it constitutes 
a defensiive, not an active title. 

It is admitted by both parties that the debt was not actually paid ; and 
there is no plea of implied payment, or extinction confusione^ by the co- 
incidence of debt and credit in the person of Grizel Budgte. For it is the 
interest of both parties to admit and hold, that the entailed estate was and 
still remains the proper debtor in these bonds. The executors of Grizel 
are not defending themselves for a claim against her estate, but contendmg 
that dijus agendi^ an active title transmitted to them, while she, in whose 
person they pleaded, neither acquired it by assignation, nor took that le* 
gal step by which alone it could otherwise have been obtained. The 
very sicknowledgement that the debt is still to be recovered firom a third 
party (the entailed estate) andthat the struggle is for an active title, shews 
that Grizd was not placed, in relation to these debts, in any of the predi*^ 
caments already pointed out as exceptions to the general rule. 

If the defenders were desirous to compel payment of the bonds, there 
is no form by which the prqMiratory step of registration could be accom- 
plished. By act 1693, ch. 15. that writs may be registered after the death 
of the creditor, it Is necessary that, in the case of heritable rights, a service 
and retcur, and in the case of moveables, a confirmed testament, contain- 
ing the bond or other writ, or a special assignatiotn,. be produced. The 
only person, therefore, entitled to obtain the bonds in question registered, 
is the pursuer, the nearest in kin of Catharine Sinclair. 

The only case bearing the slightest, similarity to .the present, is that in 
which ^ An elder brother, idtromitting with the effects of the youciger on 

* his 
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^ his death, was found to have vested in himself a provision with which 
• he was burdened,' (7th March 1769, Pringle against Veitch) but that 
case differs from the present in a very essential point. 1//, The eldar 
brother was the only and proper debtor in the bond of which payment 
was implied and extincdpn presumed corifusione by the coincidence of 
debt and credit in his person, whereas in this case the heir of entail is the 
proper debtor; and nothing is more distant from the intention of either 
party than to presum!e payment bt txAaz^on confu^ione. ^dly^ The 
person in that case standing in the right of the eldest son, pleaded on a 
defensive title, that in law payment was held to have been made, and a 
repetition coidd not be demanded ; whereas, in this case, the defender is 
contending for an active title, and for a right to pursue a third party. 

■ 

r 

jtrgument for defender.'—^T\A question is not what legal solemnities 
are reqiured to constitute a title to pursue, but what acts are sufficient to 
vest a right in the next of kin of a defunct to the effect of transmission. , 

The form and necesdty of confirmation derived its origin from the 
usurpation of the church. During the rigour of ecclesiastical tyranny, 
the moveables of a peiison dying intestate were seized and disposed of by 
an ea^ecutor appointed by the church. This abuse was gradually correct- 
ed; the consistorial court succeeded the ecclesiastical power; and the small 
tax tiiat is yet paid to that court, is the l^alized remains of what was 
originally an intolerable grievance. The progress of the law is marked 
by various acts of Parliament, (Stair, lib. 3. tit. 8. § 51.) the last of which 
(1690, ch. 26.) directs that there shall be no confirmation but at the vx-- 
stance of the..nearest of kin, their tutors and curators, or of a creditor. 

Theycrx safiguinh^ therefore, vests the rights to the moveables to the 
effect of transmistton : Accordingly it has been found, that a child's sur- 
vivancy transmitted its right to its nearest in kin (19th July 1623, Sib- 
bald against Procurator-Fiscal of St Andrews) ; so likewise ( 1 6th Fe- 
bruary 1614, Hope^^ Execut.) Whether confirmation be in all cases 
necessary to vest an active title, it is unnecessary to inquire; but that it is 
not necessary to vest to the effect of transmission, is clear from the undis- 
putable &ct, that partial confirmation creates in the next of kin a right 
to all the other unconfirmed moveables to the effect of transmissi(tfn. The 
doctrine of partial confirmation establishes that ihtjus sanguinis^ united 
with the intention to represent the defunct, is all that the law requires. 

Likewise the possession of the ipsa corpora of the moveables, whether 
by the nearest in kin himself, or by another for his behoof, supersedes the 
neces^ty of confirmation (3d' February 1744, Brand against Gray, Kilk.) 
In the case of nomina debtorum^ if a debtor to the defunct pay the debt 
to his nearest in kin, confirmation is unnecessary. (28th July 1784, Bu* 
channan and Auld against Grant.) 

So likewise if a debtor without paying renews the security by bond of 
corroboration (20th February 1751, Creditors of Alcorn, Kili.) 

From these decisions it follows, 1//, Hiat confirmation is not a sole 
and indispensible title to a moveable estate. 2^//^, That confirmation, as 
applied to a particular subject or debt, is not necessary to enable that 
debt to transmit. 

3K But 
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But by a more recent decision (Pringle against Veitch, 7th March 
1769) it has been found, that the ^ject of a person deceased may be 
taken out of his effects, without Confirmation partial or total, by the mere 
a)ncurrence of the debtor and creditor in the same person. 

The present case is precisely because, 1//, Grizel Budge was the sole 

. nearest in kin to her mother, and therdfore had the jms sa^gutms.^^%i^ 

She cleiriy shewed her intention of representing her mother, not only 

by an universal intromission, but by being decerned executrix: q^ near* 

•est in kin. — 3^, She was representative of her father and uncle, as well 

3& heiress of entail ; and in both these characters was liable for the debL 

The character of debtor and creditor coindded in her person ; and the 

fund of payment was in her possession as much ai could have hai^ned 

in the analogous case wherein a debtor pays up a debt ' or grants a bond 

of corroboration. - If she had actually pud the debts, und grant^ herself 

- a discharge, the debts might not have been extinguished eonftaiop^^ but 

€x coneessis they would have vested. But the law cannot require suck 

^an idle ceremony as a simultte payment and nominal Aschitfge by the 

^Mx^AiS^ifc^ ,.».*4}nearest in kin to himself* .^ 



The Court wece of opinion, that there was a diffemoce becwten tUa 
case and that of Piin^e against Veitch» In that ca8e> the cainddeace 
of debt and credit was equal and unlimited, and the piladple of cxtino- 
don coftfusione had foil operation. In this^ tlie proper dditoif wid tbe 
entailed estate, knd there was no room (xx exdnction iorfumne^ 

A general opinion likewise prevailed, that to dispense imth the neces- 
sity of cCmfirmation, in any fiurther degree thtf was sanctioned in that caae, 
would be unsafe and inexpedient 

The Lords adhei«d (2Sd June 1808). 

liord OitUnaiy, Bannatyne. Act. Jo. CUrk^ J)m. Drntgitu. Ak. d^tMglim^ , 
JSLldomriefiYf. 8. wad Jd^ P. QaAu 
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J^The interlocutor of Court (29t]i January „ 

Aeriocutor reclaimed againat ; and find that Ae debts in qUesttoQ 
descend to ^e petitioner (Major Moodie) as executor ma nearest ta 
" kin to Mrs Katharine Stnchir ; and, tli ' * * 

** saries to oidain said debts to be struck 

« twy of the testament of Orizcl Budge, and replaced in the iivent^ 



.^. 






.- f 




• ^ 



I 



June 29. 1808. COt>RT OF SE8SI0M. 225 



No. LX. June 23. 1808. 

ROBERT BLACKADDER and Others, 

AGAINST 

JOHN BLACKADDER and Others. 

■ • 

Smvici and CoNFiRMi^T/oN.-rr-PitpoB, — Confirmation ^ncccs SOT J to , 
establish a right to Jbc deaS^s part in the nearest in kin. Parole 
proof of the date of lodging bond of caution and inventory wilh the com^ 
mis4Qry clerk incotfipetent. 

« 

MARGARET BLACKADDER, wife of John Hcriot, died on the 
^th July 178j6| pre^eceaaing her hu9hand| and leavioig no issi^e, 
settlement, or ixwrriage-contract. 

Alexander ^nd James Bfac^adder, her bipthers-gcrman, were her near* 
est in kin, and had light jC6 one half of die goods in communion. 

Jam^.died before any measures were taJcen roBpecting her succession. 
Alexander^ then her sole and neatest in kin, having raised an edict before 
the commissary of Lauder, was, on the 26di March 18(H, decerned her 
executor dative. 

On the ISdi March ]1806^ Alexander jdied //? cursu dilijrentia befi>re 
the confirmation was expede. On the 5d April, an extract of xfie con- 
firmed testament was given out by the clerk, bearing date the 1st day of 

April 

A. compe^^QP t)ijsn arqse between Robert Blackadder the brother con- 
aanguinean wd disponee of Alexander, on the one hand, and John 
Blackadder and others, children of the deceased James, brother of Mar- 
garet Blackaddov on the other. Robert offered to prove by parole evi« 
denoe diat an io^ventory laad been made out, and bond of caution execut- 
ed ; all which bad been transmitted to the commissary clerk on the 18th 
February I8O69 a period of three weeks before the death of Alexander. 
- But John referred tO two cases of precisely ^milar cin:umstances in 
which thb point ha4 been afaready determined, 23d January 1745, Car- 
michad i^nst Carmidiaely Kilk. ; and 13th February 1 760, OgiMe 
against h^ Majesty's Advocate.' . 

The Court wert of (pinion. that the proof was incompetent; and pro- 
BOimced the fdlowing interlocutor (June 23. 1808.) : .^ ptefer the chil- 
^ dren of the deceased James Blackadder to the fund in medio^ and de- 
^ cem accordingly : FvoA Robert Blackadder liaUe in payment of the full 
^ expence of extract, but no other expence, and decern. ' 

Lord Qrdinsrj, Cttenlee. Act. Bairi* Alt John Dkhon. 

AfgSD^Ahn Crm% W. S. ^ Oiim 4* OUphantp W. S. Mackenzie, Clerk. 
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JOHN SHARP 



AGAINST 



N- 



MARGARET HERVEY and Others. 

TxEscRiPTioN under the act 1695vch. 5. — Bill of exchange. — jf» 
acceptor of a hillt ** as security jointly and severally,*' has not the bene- 
Jit of the act 1695, cb, 5, \ 

ON the 3d June 1796, the ptinuer drew a bill| which was duly ac- 
cepted, as follows : 



^ L. 938. 7x. Zd. Sterling. 



Stirling^ June d« 



^^ Against the term of Whitsunday next^ pay ine, or order, at the 
^ house of James Thomson, jun. Stirling, L.938. 7s» 3d* Sterling, for 

" value received of (Signed) John Sh^rpe,^ (Addressed) •• To 

^ James Thomson, jun« Stirling, ss principal,, and John Hervey mer- 
^ chant there, as security, jointly and severally. (Signed) James 
^ Thomson, junu John Hervey.** 

/During Its currtocy in the years 1797, 8, 9, 1800, and 1801, various 
payments were made to account ' 

Thomson became embarrassed in his affairs ; and, on the 47th August 
1803, applied for and obtained an act of sequestration. Before the ex«- 
piry ^f the ten months allowed by the bankrupt statute to every creditor 
to produce his grounds of debt and oath of verity thereon, Thomson 
made an offer of a composition ^of 12s. per pound, of which himself and 
Mr Mayne of Powis were to grant bond for lOs. His own bond was 
to be taken for the remaining 2s. The oStr was unanimously accepted 
by the creditors present,, and the bankrupt was discharged. The pur- 
suer, however, was not present at any of the meetings, and had not pro** 
duced his grounds of debt. 

Thomson made payment of L. 60* 158. but it became necessary to 
raise an action against Thomson, Mayne, and Harvey, for p^iyment of 
the balance. ; ' 

Thomson offered no defence. Mayne objected tliat his bond of cau- 
tion made him only liable for a composition, "©» /i^r^ ikbu as are or 
shall be ranked ;^ now the debt pursued fdr is not ranked^ and the docu^ 
ment of debt is eoc facie prescribed. Before 'any decreet can go out 
against ibe defender (Mayne) 'the debt must be proved agaimt ^Tbmn^ 
son. % . . ' ' 

Hervey objected, 1//, That in respect of the act 1695, ch. 5. he is en- 
titled to be £ree."-r^9 Tbs^ the pursuk did not give in his clsam under 
the sequestration, in consequence of which he has not only been de- 
prived of his dividends, but has allowed 'the bankrupt to obtain a dis- 
charge on a composition of no more than 128. in the pound. 

The decision on Hervey's first defence only is to be noticed 

TTje 
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The Lord Justice-Clerk, Ordinary, (22d Feb. 1805) found, « That 
** the ground oi debt pursued on in this case is struck at by the act 
*^ 1695, respecting the septennial limitations of cautionary objections.*' 

During the dependence of the cause before the Lord Ordinary, the 
defender Hervey died ; and his heirs and trustees sisted themselves. 
The case came before the Inner-house by petition and answers. 

» 

Argument of the pursuers. 

The act 1695, c. 5. applies only to tontis or contracts for sums of 
money ^ where there is a clause of relief in the bond, or where a separate 
bond of relief is intimatcfd to the creditor. This statute, being correctory 
of the former law, has always been subjected to a rigid interpretation, and 
limited to the precise cases provided for by its enactments. 

Thus it has been determined by numerous decisions, that bonds of 
corroboration and other accessory securities do not come under this acL 
Diet, vol ii. p. 116, voce Prescrip. — Kilk. No, 15. voce Prescription. 

So likewise a cautioner in a bond of relief is not entitled to the bene- 
fit of the act, (29 July 176222) Ewart against Lothian, Fac. Coll. 

Neither is a bond cf presentation, nor a bond ad factum prestandufn^ 
included in \u Diet. yoL iL p. 115, voce Prescription. 

Likewise, no cautioner has the benefit of the statute but he who is 
bound along with the principal in the original bond, and not he who ac« 
cedes ck post facto.^'-^ziaxit^ Rem. Pec 3 Dec* 1742. 

Thua restricted in its interpretation, the act cannot include a cautionary 
obligation in a bill of exchange. 

1//, Because in the year 1 695 such a document was almost unknown, 
and had not obtained any of those privileges which that speqies of docu- 
ment has, from the subsequent exteuffion of commerce, obtained* By 
the act 1681, ch. 20. foreign bills had, from their importance, been 
priyileged in registration and execution ; but it was not till the year 
1696, a year after the act now in question was passed, tliat inland bills 
were put in the same situation. According to Sir George Mackenzie, 
(observations on act 1681) these privileges had been withheld, "because, 
^ if that had been allowed, all debts had still been constituted by bills 
^ and not by bonds ; and so had been privileged by too summary peti«- 
*^ lions.'* Inland bills . therefore could not at that time have bee?) a 
means of bet rowing money ; and were not in law considered t'^ be 
either a contract or bond. They were an unprivileged and unimporiant 
document, and could not have been in the contemplation of the legis- 
lature when the act was framed. 

2i/, Because a cautionary obligation can only be constituted by a 
writing accompanied by the solemnities of the act 1681 (21 July 1772. 
Grichton and Dow against Syme. — ^25th November 1782, Wallace against 
Wallace. ) In a bill, therefore, which is destitute of these solemuities, a 
cautionary obligation cannot be contained. 

3^/, Because the nature, uses, and privileges of a bill are altogether 
inconsistent with the constitution of a cautionary obligadon ; and the 
term cautioner, to which' alone the act is directed, cannot apply to an 
acceptor or indorsee. In law, a bill is not a bond or contract, nor is it 
acknowledged as a mode of borrowing money. ^ A bill is an open let- 
^^ ter, a request, addressed by one person to a second, desiring him to 

3 L . « pay 
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/* pay a sum of money to a third, or to any other to whom that third 
•* shall order it to be psud ; or it may be payable to the bearer," (Jacob's 
Law Diet, voce Bill of Exchange.) — ^By law, a bill is destined and 
created for mercantile convenience ; and for this purpose is invested with 
extraordinary privileges. All the acceptors and indorsees are jointly and 
severally liable ; and the onerous holder cannot be met- with many of 
those objections which might be pleaded against the original creditor, or 
any of the successive indorsees. But to permit, in favour of an acceptor, 
an exception under the act 1 695, would be to impede the credit and 
circulation of bills, and deprive them of that quality which alone can 
render them useful in mercantile affairs. i 

In fact, every indorsee is a cautioner, and is entided to be relieved by 
the person from whom he received the indorsation, retro to the drawer: 
But it has never been maintained that the act 1695 applied to such a 
case. 

So far as the act 1695 is concerned, it makes no difference whether 
there is a clause of relief in the bond or contract, or there be a separate 
bond of relief intimated to the creditor. Now,' if, in the present case, 
the acceptance had been unqualified, and a separate bond of relief had 
been intimated to the drawer, it is clear that the act of Parliament could 
not have applied. Such a plea could not have availed against an onerous 
indorsee ; yet, if the act applies at all, it must reach this as well as any 
other case, and the expiry of seven years must have brought with it a 
relief from the obligation. The frequent change of the creditor, arising 
from indorsation, and the privileges granted and required to render a 
bill indorsable, shew that it b not a bond or contract in the sense of the 
act 

Every creditor likewise (who has not dispensed with it) is entitled to 
the beneficlum ordinis. But all the acceptors of a bill are joindy and 
severally liable ; and the word cautioner introduced into the i^ itsdf can 
serve no purpose but to ascertain with more accuracy the ultimate relief 
of the one acceptor against the other. On these principles the Court 
have proceeded in deciding several cases.. 

Thus, it was decided, that where there were three acceptors of a bill^ 
and another person had, by a separate mis^ve, promised that, in farther 
security^ the bill should be paid when demanded, the act 1695 did not 
apply to this separate obligation, (7th Dec. 1784, Howison against 
Howison.) 

So likewise Jt was found that a cautionary obligation could not be con- 
stituted by bill ; the term cautioner added to the subscription of an accep- 
tor was held pro non scripto^ and he was found jointly and severally 
liable. (27th Nov. 1758, Gibson against GampbelL) 

Neither is there any room for argument on the ground that a person^ 
who has incurred only the qualified obligation of a cautioner, cannot be 
subjected to the unqualified obligation of an acceptor. Every person 
subscribing a bill or any other obligation is presumed to be acquainted 
with the law by which his obligation is governed. 

Argument of the defender. 

Bills of exchange, both inland and foreign, had become of national 
importance, and were known and sustained ia law^ at a date far previ* 

ous 
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0U8 to the year 1695. Foreign bills had, in the IfiSl, been clothed 
with the privileges th^y at present enjoy ; and inland bills were put in 
the same situation in the year 1696. From this, it is obvious, that in 
practice their importance had be^n acknowledged, and their utility dis- 
covered ; and the legislature, in this as in most other cases, merely obey- 
ed the antecedent dictates of public opinion. But there is evidence from 
the decisions of the Court, that bills had been in use at a much, earlier 
period, (Stair's Dec. Ist Feb. 1669, Brown against Johnston,) Stair, b 2. 
tit 2. § 7. — Durie, 23d July 1629, Lindsay against Gray. The proper 
subject of bills is money ; and whether they are used as a mode of bor-« 
rowing money, or transferring it fix>m one place to another, is a circum- 
stance altogether contingent and accidental In daily practice, the ob- 
ject of a bill is to borrow money ; and it was so in the present instance. 
Of all the modes of borrowing money, that by bill comes tlie most forcibly 
within the intention of the act. The formalities attending the execution of 
a bond afford the cautioner time for reflection ; while, in a moment of rash- 
ness and facility, a bill, from its 8implicity,is the most likely to be subscribed. 
Whether, therefore, die importance of the document, its object, or its 
simplicity be considered, there is no reason for concluding that it was not 
in the view of the legislature. But farther, a bill is a contract. , By one 
vmter, it is called a contract of mutuum ; by another, a contract of man- 
date \ and by another it is said to partake of the nature of both. To 
what class it belongs is Immaterial ; but it is, in this case, a contract con- 
taining, in gremio^ a clause of relief. (Stair, lib. L tit. 11. § 7. — 
Bank. lib. i. tit. 13. § 1.— ^Erak. b. ui. tit. 3. § 25.) 

That, in a case where the bill has undergone indorsation, and where 
the bond of relief is contained in a separate writing, the act 1695 should 
not apply, is obvious. A bill is not liable to any objections which do 
not appear exfacif. But, on the other hand, a bill is liable to every 
objection appearing on the document itself. Now, in this case, the quali- 
fied acceptance was on the face of the bill ; and every indorsee must 
have seen that it came within the act 1695. Accordingly, a qualifica- 
tion more inconsistent with the nature of a bill, was sustained in a case 
wherein the exclusion of the jus imaritij in a bill taken to a wife, was 
found to be effectual. (Kilk. No. 17. voce Husband and Wife, 1 1th 
January 1750.) 

If, however, a cautionary obligation cannot be constituted by bill, the 
document must be null. By the act and consent of the drawer himself 
the obligation was qualified, and the acceptance would not have been ad- 
hibited but upon that condition. To hold pro non scripto^ so important 
a condition, and to extend an obligation beyond the intention and with- 
out the consent of the person by whom it is to be incurred, is inconsis- 
tent with the principles of justice *. 

Several 



* The following cases may not perhaps be unacceptable, and may throw some light 
on the subject of this report. They are to be found in a collection of cases in the form 
of a dictionary, made by the late Lord Elchie, and lately presented to the Advocates 
Library by Sir James Montgomery, Baronet. 

MSS. Elchie's Cbllection, p. 54, voce Bill. — A bill drawn upon, and addressed to a fa- 
ther and son, the £stther as principal and the son as cautioner^ but accepted by both simp- 
ly, was found null qtioad the cautioneri 15th Jan. 1736, GiUeqne agsunst Baxr. 

Ibid. 
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Sevff al of the Judges agctcd wnA Ac iolcrlociilor of tbe Lord Ordi* 
oarr ; and exprcned tibdr opinion. That whatf mi^t be the effect <^ suck 
a qoafified acceptance in a question with indonees, it was unnecessary to 
inquire. This was a qaestion with the drawer, fay whose act and conf- 
sert the acceptance was qnafified and cautionary. The obligation was 
&6rxx\T {tun of a cautioner. A bill might be evidence of the bon- 
tn/rt of muttitfm as well as a bond or any other writii^ ; and is one 
€£ diose oUigadons incurred in an urgent and momentary exigence^ 
whidi it was die humane intention of the statute to limit to seyen yeara 
Where a penon has accepted a biD as cautioner, the oUigation must 
cfiher be of diat nature, or null ; because it is imposuUe, conastently 
widi justice, to render an ol^gation more eztensYe than tbe parties 
tfaemsehres have stipulated. There b no greater anomaly in such a qua*^ 
fified acceptance, than in an inddrsatioQ without recourse, which is fxe^ 
quent in practice. 

But a majority of the Judges were of a cfiffisent i^pinion ; and ob* 
senred, 

A Un is a document of a nature disdnct from that -of a bond or coo- 
tract ; is introduced for ^fierent purposes ; and is invested with different 
privileges. Its province is in bw conndered to be the transference, not 
the loan of money. It does not, therefore, come under any of those 
transactions enumerated in the act 1695, and to wfaidi that act was i»- 

tended to apply. 

With the nature of a bill, a cautionary oUigadon is altogether incoin- 
patible ; and in a question with die drawer or creditor, there can be no 
cautioner. A party subscriUng incurs a joint and several obligation, and 
is not entitled to the benefit of discussion. The law, dier^ore, by which 
cautionary obligations are governed, totally fidls in its aj^cation to sudh 
a case ; neither is any injustice committed against the aocq^tor, because 
every one voluntarily subscribing either a bill or any odter obUgation is 
presumed to know the legal consequences of the obligatioQ which he has 
undertaken. 

The following interlocuter was pronounced, 24di June 1808. 

* 

*^ Tbe Lords having resumed consideration of this petition, and ad- 
'** vised the same, with answers thereto, adhere to the interlocutor re- 
'" claimed against, in so far as it repels the defences stated for John 
^^ Hervey, and decerns ; finds the respondent entitled to the full expence 
** of extract, but no other expence, and decero ; but remit to the Lord 
^' Ordinary to hear parties on the question against whom the decree shall 
^^ go out, and to do thereauent as his Lordship shall see cause.'' 

I.ord Ordinary, JusHce-XSerk. Act. Join Marfarlan<. Alt. Jr. Flttcherm 
Jo. Urunton znd A. Jaffray^ Agents. i/L Clerk. 

^ J. w. 



Ibid- p. S^. — A bill drawn on one as principal, and other two as cautioners conjunctly 
iiid severally, being paid by and indorsed to the cautioners, recourse sustained against 
the successors of the principal^ 18th June l?*^, John Alexander against Scott. 

Ibid. p. 61. — A bill accepted by one as principal, and another as cautioner, being sus- 
pended by the cautioner, for that a cautionary obligation could not be created in tliefbrm 
uf a bill ; the suspender^ on oatbj acknowl^ged that he had wrote the bill \ that he 
agreed to become cautionerj and therefore wrote it in that fonni that the charger object- 
ed to the word cautioner,^ and that the suspender answered, that he would be bound in 
no other way. First Lord Kilkerran, and then the whole Court, repelled the reason of 
suspension -, and Drummore, (who was in the chair,) doubted if being bound as cautioner 
was a nullity, 27th Nov. 1753, James Campbell against David Gibson. 
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JAMES MORISON, 



AGAINST 



JAMES CONNEL. 



Usury- — Prescription.— 7^^ statute 31// EHz. c. 5. introducing age-* 
neral limitation of penal statutes^ applies to Scotland in questions un- 
der the \2tk Queen Anncy r. 11. § 16. respecting usury. 

JAMES MORISON merchant in Leith possessed three bills, dated 
28th March 1801, drawn by himself upon, and accepted by John 
Stein of CanonmillSy to the amount of L. 1090. 15s. 6d. payable four 
months after date. On the 21st April 1801, James Connel, at the de- 
sire of Morison, discounted one of these bills, to the amount of L. 200 
Sterling ; and deducted the interest, at the rate of five per cent, till the 
bill became payable, and L. 2 Sterling in name of cpmmission. 

On the 23d April 1801, a bill for L. 445. 7s. 9d. and on the 2d of 
May another bill for L. 445. 7s. 9d. were in like manner discounted ; 
and for these the sum of L. 8. 1 8s. in name of commission was deduct- 
ed, besides the interest, at the rate of five^ per cent, for the period till 
the bills became due. Thus, a deduction was made at the rate of nine 
per cent at discounting these bills. 

Having become bankrupt, Morison, at the desire of his creditors, 
raised an action against Connel, narrating the statute 12tK Anne, § 
11. c. 16. and libelling that Connel, ^^ upon the 2lst April 1801, on the 
** pursuer^ s indorsation^ discounted one of tbem^ (i. e. the before mention^ 
" ed bills ^ of the value of L.200 ; and^ upon the 23d day of the same 
** montb^ be discounted another on the pursuer^ s indorsation^ of the va^ 
^ lue of Im^5. 7/. 9d.'i and a third on tbe pursuer s indorsation^ of the 
^ Hie value of L. ^4:3, Is. 9z/.'' for the doing of which the defender 
exacted the sum of L.'10. 18s. besides the legal interest ; and conclud- 
ing for treble value of the principal sums on which usurious interest had 
been charged. The summons was executed on the 29th April 1802. 

In defence, the defender stated that the summons was not executed 
till the expiry of more than a year from the date of the alleged crimi- 
nal acts therein libelled : That by the statute of 31st Eliz. c. 6. § 5. in- 
troducing the limitation of penal statutes, action must be ^ had, brought, 
^* sued, or commenced within one year next after the offence commit- 
^ ted}" and, therefore, prescription having elapsed, all inquiry into the 
matter was precluded. Although the 31st Eliz. c 6.$ 5. was an Eng-- 
lish statute, yet it has already been fbun4 to apply to Scotland in as far 
as it afiects or controuls the operation of British statutes relating to the 
trade of both parts of the kingdom, 13th January 1747, Booksellers .of 
London against Booksellers of Edinburgh, Falc. ErsL b. 4. tit. 4. § 110. 
b. 2. tit. 12. § 22. 

3M' By 
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By the 1 8th article of Union, the laws relating to trade are declared 
to be the same in both parts of the kingdom ; the statute of Anne, how- 
ever, is a general mercantile regulation, intended for the benefit of trade, 
and ought to be interpreted in each in the same way. Hence it is that 
the statute James I. respecting monopolies, is held to apply to Scotland. 
Nay, the preamble of the statute of Anne, in as far as it narrates the 
various reductions of the rate of interest, refers to the 37th Henry VIIL 
c. 9.— 13th Eliz. c 8.— 2l8t James L a 17.— 12th Charles IL c. 13. 
which are all English statutes. In just an,d fair construction, therefore^ 
the legislature must be presumed to have had in view the statute of Eli- 
zabeth, limiting penal statutes; and if there be any advantage in this lU 
mttation cf the act, the subjects in Scotland are entitled to it by the ar- 
ticles of Union* 

The pursuer maintdned, that the statute of Elizabeth was an English 
statute, which could have no operation in Scotland, Hot. only because it 
had no relation to trade, but because it reksed to the law df prescription^ 
on which Scotland dready possessed A peculiar code, eonnccted aild cor- 
responding with the other institutions of her municipal law. By the at- 
ticles of Union, Scotland is protected from any alteration of her mum- 
cipal law ; and, therefore, &11 British statutes must, as far as posdble, be 
interpreted consistently with this impOfUm article of the liational com- 
pact. In passing this act, the legislature must have Intended that it was 
to be enforced according to the laws of the resp^tive kingdoms, in the 
same way as if two acts had been pateed, the One in Edition tb the for- 
mer laws of England, the other in additioi;i to the former Iftws of Scot- 
!land. Accordingly the Court have already so understood and decided 
this point, 2d Dec. 1766, M^Kechnie against Wallace,^17th Jan. 1775, 
Wilson against Jackson. 

The Lord Ordinary pronounced the following ihterlocutor, (Nov. 12. 
1802,) " Finds that, as, by the 18th article of the treaty of Udion, the 
-^ laws tonceming the regulation of trade are declared to be the same in 
-*' Scotland as in England ; so that the statiite 12th Queen Atme igaiftst 
•^ usury being intended for the regulation of trade, that statutft must 
'^^ have the same, and neither more nor less operation in Scotland than 
^^ it has in England : Finds, that as all actions pursued in England on 
" the said statute of Queen Anne against usury would be subject to the 
^^ general limitation of penal statutes enacted by 31st Eliz. c. 5. so it 
*^ must be held that the said statute against Usury, which is a British act, 
^* extending to both parts of the united kingdom, and regulating trade 
<* and conunerce within the same, must be subject to the same limita« 
*« tion in both ; therefore fintls that the present penal action, which is 
** laid solely on the statute of Queen Anne, is barred by the act 2)1 $t 
** Eliz. c 5. in respect it was not brought bv the pursuef till after the 
^ elapse of a year from the commission of tixe alleged offence." 

The Lord Ordinary aftetwards reported the case to the Court on me^ 
morials^ and the following interibcutbr was pronounced, (Nov. 34. 1S07,) 
** Find that the defence of prescription Under the act of Queen Eliza^ 
" beth, ' applies to the fifst bill discounted upon th6 21st day of Apr J 
^* 1801, in respect the same was Settled a y eat before die commence- 
^ jment of the action ; sustain the said defence accordingly, and in so 
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** far assoilzie the defender, and decern ; and aa to the second bill dis* 
" counted upon the 28d April 1801, before answer, appoint the defen- 
" dcr to give in a condescendence as to the precise time when, and mode 
** in which the same was settled, and how far the defei\ce of prescrip- 
" tion applies to that point j and repel the defence of prescription as to 
" the third bill j and appoint the parties to give in memorials upon the 

" merits of the question." . . • . 

Against this interlocutor, in so far as it authorised investigation into 
the circumstances of the second and third acts of usury^ the defender 
reclaimed to the Court, on the ground that these were not charged in 
the tibel with sufficient accuracy and precisioo* 

And, on advising the petition with answers, (June 24. 1803,) the Lords 

aasoilried the defenders. 

, ■ • I 

Lord Ord&iaiy, Woodhousdee. ^ Act. Jo. Clerk et W. Clerk. Alt. Daoid 

mUiamstm ^J.A Mumy. Ja. Marshall^ W. S. and Oi&fm, C&ristie, ^ 

n^onfioWi W. S. Agents. &Cl»k. 

J.W. 
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THOMAS 'STEVENSON, 

AGAINST 

JAMES DALRYMPLE. 

I 

Sale.— D^/tfy in notifying the rejection of goods sent on commission^ and 
using part oftkem^ will take away the right of rejecting tbem^ though 
the quality be bad. 

• 

DONALD MARTIN, agent for James Stevenson %merchant in 
Greenock, sold to James Dalrymple, soap-Wler in Falkirk, 22 
tons of kelp, at L. 8 per ton, the selling price being at that time from 
L. 7 to L» 10. In the letters he wrote to Dalrymple, offering this kelp for 
sale, he mentions that it was ^^ pretty good, but not of the best quality.*' 
that he must deliver it at Greenock ; and that, ** to prevjent reflection, 
^ he would be glad to have a correspondent there to examine the quali- 
^^ ty.^' Dalrymple directed the kelp to hti shipped for Leith without 
iany inspection on his part. It was shipped accordingly on the 5th of 
August 1803; and Dalrymple received it certainly not later than the 
Slst of that month. On the 22d he accepted bills for the price of it. 
He made no objection to the quality of it till' the 10th of September, 
when he wrote to Martin that he had tried the kelp, that it was so bad 
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Tbe ^ii^>ea^ arerred, t2ac be 
as he dboorefed » c:ulJtr; bot t2aC dsi dU 
caaoa %o rrtdse fioap «i:t k 
portwutjtL tCHose osbsr k£%> he 
qoactjtj ufed hj Srsi h^i been 
(ome pncr flolor^ wfaerr it faai been imxed 
carer fe« bad q-^^^^ Thjt k bad 
to so ui;aij tn osed m no^ ' 
(oimi cuke unfit Ibr dot pnpoaBi 

Tbe Lord Qnfiiiar)r*t inferioour was, (Deoenber 6L ISQS^ * 
^ tbac the keSp in qoemon, fisr wbkb tiae bilk cfaaqged upon 
^ giaRttdf was of a very inferior qoaEtj^ and mfit fir aa9|MBakk 
^ wLkh ptnpote k was told and boogfai. Finds that 16 ions 1^ 
^ of laid kerp^ when sold hj public im^ nndcr a n Jaoiky of tbe LonI 
^ Qnfinarf^ ooly prodoced L* 3. 16sb per inn. Kods die sn^mder 
^ notf be liable £iar 6 tons Sf cwc at the rate wbidi k appeus bad beca 
^ used or consntned bjr the suqpender of the ongjmal qnantkj of 22^ 
^ tons^ atnoundi^ to 1^24* 8& 3d Finds the leoen orderiy proceeded 
^ to that extent, but, qtwui ultra^ soqmds the lettefs ampKcriar, and de- 



for 



<* cems.'' 



The caose came before die Inner-bonse hj peddon and answcis — at 
ndriung which the coort adhered to the intedbcotor of die Lord Qnfi^ 
narjr. 

On advising a second petition and answen, die Cooit ^ altered die in« 
^ terlocutor reclaimed against, and found the letters ocdeify proceeded; 

A petition reclaiming against this intedocutor was presented by Dak 
rymple ; but die Court, (June 28. 1808) ^ refused it without juisvrers.'* 

The opinion of the majority of the juices appeared to be^ that there 
was suffident reason to believe, or at least to allow a proo^ that the kelp 
had been of bad quality oripnally, and not such as answered the descrip* 
tipn ^ of pretty good kelp at L«8 per ton,'' or was fit for making soap. 
But they thought that by receiving the a^cle, and giving bills for the 
price, keeping it so long, and using part of it without objecting to its 
quality, the suspender lud los^ all right ot refusing to pay the price 
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upon any such objection ; and that it would be dangerous, by admitting 
«uch exceptions, to shake. the established and sakitary rule of practice on 
that head. 



Lotd Ordmary, BaJnuto. Act. J. A. Mutray. 

W. Whiflt aad Jb. Gikm, W. S. Agents 



Alt. Jbin Cunningham. 
W. Clerk. 

M. 
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JAMES and DAVID PATER^ON, 



AGAINST 



DAVID CAtDER and his Curator ad litem. 

Society. — The heir of K^ a partner of a Company^ and an obligee in j 
b(mct rf cash^r edit for sums to be drawn by B, another partner^of that 
Company^ in name of the Company^ is bound for sums drawn by B 
in that namc^ afier the Company has been dissolved by the death of A, 
no notice of that event having been given to the bank granting^ //5- 
credit. 



• • « 



}N the year 1801, a bond tvas granted to Carricfc and Company bank- 
ers in Glasgow, by Archibald Paterson, Archibald Calder, and Johil 
Aitchison, who formed a Company, under the firm of Archibald Pater- 
son ^uad Company, and by James Paterson and David Paterson, who 
were not copartners of that Company, '• For L.400 Sterling, or ^uch 
^ sum or sums as I the said Archibald Paterson shall draw out by drafts 
" or orders on, or receipts to, the cashier of the said Banking Company, 
" (signed} Archibald Paterson and Company ^^ The two latter obligants 
of course were only cautioners, though nothing was said on that subject 
in the bond. In January 1802, Archibald Calder died* No notice of 
his death was given to Carrick and Company, though it was said to 
have been notified in the newspapers. 

At the time of Archibald Calder's death, the debt to Carrick and Com* 
pany, on the cash-credit, amounted to L.390 ; but it was said that the 
remaining partners paid up the whole of this sum upon the 25th June 
1803. Notwithstanding all this, Archibald Paterson continued to draw 
money from Carrick and Company by drafts or receipts in the name of 
Archibald Paterson dud Company down to the 5th November 1803. 

At that period the balance due to Carrick and Company amounted 
to L.432. 9s. 7d. Of this sum Carrick and Company demanded pay- 
ment from James and David Paterson, cautioners in the bond of cash- 
credit, Archibald Paterson being then unable to pay it. James and Da- 
vid Paterson jpaid it on receiving an assignation for their relief against the 
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principal debtors. On this assignation they brought an action for total re- 
lief against David Calder, the son and heir of Archibald Galder, to whoqi 
Ninian Hill was appointed curator ad lit em. 

The Lord Ordinary*s interlocutor was, ^^ Finds that the cash account, 
^ for the balance of which the present aption is brought against the de- 
'^ fenders, was granted by Carrick, Brown, and Company, to and for be« 
" hoof of the copartnery of Archibald Paterson and Company of Glas- 
gow : Finds that the said copartnery of. Archibald Paterson and Com- 
pany was dissolved by the death of Archibald Calder, one of the 
paii^ners thereof, in the month of January 1802 : Finds that the heirs 
of the said Archibald Calder cannot be liable«fbr any contractions or 
debts incurred by the remaining partners of the said Company after 
the period of its dissolution, which, quoad any mercantile house m 
Glasgow, needed no formal or public intimation, being an event suf- 
ficiently notorious ; therefore, and in respect the debt pursued fot ap- 
pears to have been entirely contracted after the said dissolution^ assoil- 
zies the defenders froin the present action*'* 

A petition was presented against this interiocutor to the Court ; on ad- 
vising which, the Court, of this date, (10th December 1805,) remitted 
^ to the Lord Ordinary to hear parties futther, and to do therein as he 
" shall see cause/ ' ' 

The case was accordingly stated to the Lord Ordinary in a r^resea- 
tation ; when the L ord Ordinary reported it on informations. 

On advising these the court found, ^ In terms of the judgement for- 
merly pronounced by the Lord Ordinary, that the heirs of Archibald 
'^ Calder are not liable in relief to the pursuers for any debt contracted 
^ in consequence of the operaticms upon the cash account gninted by 
Carrick, Brown, and Gompiany, subsequent to the death of the said 
WilUam,** (should be Archibald) " Calder ; and remit to the Lord Or- 
dinary ta hear parties procurators on the remaining points of the 
•* cause.'* 

On petition against this interlocutor and answers (June 10. 1808,) the 
- court altered it ;'and ^ Decerned against the defender in terms of the con- 
•* elusions of the libel.'* . 

A petition agsdnst this interlocutor was reused without answers, (5th 
July 1808,). 

The opinion of the court was, that the bank, had a clear claim against 
the pursuers as co-obligants in the bond for all sums that were drawn 
out by Archibald Paterson in name of Archibald Paterson and Company : 
That it was sufficient for the banlc that the sums were drawn by him in 
that name} they were not bound to inquire in what state thb company was, 
or to look at all beyond Archibald Patereph : That if he- signed in the man« 
ner agreed on, that authorised the bank to advance money on the cash cre- 
dit, and bound all the obligants in the bond to repay it to the bank. But 
that though the pursuers were bound as co-obligants to the bank, yet in 
reality they were only cautioners for the other obligants, the partners of 
Af chibald Paterson and Company^ for whose behoof the cash credit to 
Archibald Paterson was granted. — ^The pursuers must, therefore, have a 
ngtii of relief against these principal obligants, and equally against thdr 
heirs : , That even if the other partners could, in relation to the bank, be 
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viewed in the light of cautioners for Archibald Peterson, in whose favour 
the cash credit was directl7 granted, yet; as it was g^fanted for their own 
behoof, they were principals in relation to the pursuer. But in either 
capacity their heirs were equally liable. As principals it could not be 
disputed, and as cautioners diey were liable by the decision in the case 
of tl^e College of Glasgow, I8th November 179a 

Lord Ordinary, Wbodhmsdee. Act. Maeonochie. Alt. Henry CoeHum. 
JM» JUbwiray, W. S. and ^l HUlt W. S. Agents. S, QeiiE. 

' M. ^ 



NaLXV. Julyb. 1808. 

Mm charity and Othbss, 



AOAINST 



,^ WILLIAM RIDDELL. 

Nuisance. — ^Public Police, — A glue work^ although in a district of 

the burgh which had been occupied and frequented for time immemorial 
by various kinds of nauseous manufactories^ was so far declared to be a 
nuisance^ that it could not be placed nearer the dwelling-houses and 
streets than it badformerfy been. 

THAT quarter of the town of Glasgow on the south side of Bridge- 
gate Street, included within Bridgegate Street on the north, Slaugh- 
terhouse Lane on the souths Cow Lane on the west, and Merchant Lane 
on the east, has been for time immemorial occupied and frequented by 
tan-pits, glue-works,' soap manufactories, curriers shades, and skinneries, 
and theslaughter-house of the dty — ^all nauseous manufactories, of which 
the vicinity has been in contemplation of law considered to be nuisances. 

In the projeaed improvemaits 6f the city likewise, for which a bill 
had passed through Parliament, a conuderable portion of this district was 
to be occupied by, and converted into great public slaughter houses fat 
the accommodation of the town. 

In this district the pursuer and defender possessed contiguous properties. 

The property of the pursuer consisted of a range of houses lately re- 
built, and forming commodious dwelling houses. 

The property ot the defender lay adjacent and parallel, and consisted of 
a dwelling-house, then a bake-house, and then, at the remote end of the 
tenement, a glue-worL 

The 
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The two tenements mre separated fay a nanrow common area. The 
glue<»work had suhnsted for many years ; fant it was opposite at one end 
only to a small part of the pursuer's property. 

In this relative situation of the re^^ective properties the do&nder p i« 
eeeded to make an addition to the glue-work, equal to/ or surpassing in 
magnitude, the old manufactory, which would har^ been adjacent to the 
greater and more valuable part of the pursuer's dwelling-houses, would 
have increased the extent and violence of the nuisance fwrnerly existing, 
and brought it nearer to the pursuer's dwellings. The pursuer and cer- 
tain other proprietors, with concurrence of the procurator-fiscal, instituted 
a process before the Dean of Guild court, concluding for an interdict 
aeairist the defender. A remit was made to two medical gentlemen, Dr 
Kobert Cleghom and Mr Coupar, to ascertain whether the vicinity of a 
glue-work was deleterious to health. The report was in the following 
terms. 

" Though the manufacture of glue, like every other in. which animal 
substances are exposed to a boiling heat, may occasionally emit a smell 
somewhat offensive, and can in no case l)e a desirable Object fn a neigh- 
bourhood ; yet when the process is properly carried on, with strict at- 
tention to cleanlineas, and particularly (6 the removal of all filth and 
refuse before it has advanced to the high degree of putrefaction j a thing 
quite practicable, but not always attended to so much as it ought to 
be, we know no fact, either from the nature of the process, or from the 
experience of the workqien, whence it can be justly inferred that the 
manufacture of glue is huitfitlit.Q th^ h^4ltt t:f a neighbourhood.^ 

(Signed) " Rob. Cleghorn, M. D. 

^ Wu-LiAM Coupar." 

. ' ■ » ' ' * i,. .. , . " 

A report was tikewise made^by the town-clerks, touching the law of 

the case. , , ♦ ' , 

The Dean of Guild then pronounced thp fbllowihg ihterlgcbtor (Sth 

October 1807) : ** Finds that the glue-woric proposed to be erected by 

" the defender, although not necessarily hurtful to the health of the 

^* inhabitants in the neighbourhood, wilt wnder the enjoyment of (f% 

and property uncomfortable to the inhabitanka, and wiii lessen the 

value of the adjacent tenemtot ; andr therefore finds the said propose 

^* ed erection is^anut^nce; continue the interdict fbrinei.y graikied} 

** and decern.** 

The ease was brought by advocation^ before the I^xrd Jqsuce Clcii:, 

Or^ary, who advocated, and remiti€4 to the Dean of Guild to ailsr 

the interioeutor, and t^cal the interdiict; asdyon redenmteriiig the case, 

pronoiitJc^ed «he fi>ll6wihg i«titerlociitor{kllh Msmh 18Q8v^: '^la respect 

^ it appears thtf^ the pursuer's tAnemenc ia iti the immeidlatE vicimty of 

the great public shambles of Glasgow,Atvdf «f aeveraldther gfaw^w-orks, 

as weHf as skt&ners yafds, candle-worksi, sottp**wofks ; finds thar the 

proposed small addkion to the respondtnt's ghae-work cannot materially 

increase either the dangef op iflcoAvetiience whkh must already result 

^ to- the pursuer^ tenem^iitis from^ the; abixre neighbouriiQod ;^ and iu re- 

^ spect that it appears that this (quarter cif the town, fro|n time immeraoN 

^ rial, has been frequented by works and manufactures of the above de^p^^ 

•* scriptioQ, refuses this representation." 

The 
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The cause came before the Inner-House by petition and answers. 

Some of the Judges were of opinion, that as this ttianufactorjr, and 
many others almost as nauseous, had immemorially existed in the vici- 
nity, and as this quarter of the town had been appropriated to manufac- 
tures, which, however nauseous^ are nevertheless necessary to every civi- 
lized community, the interlocutor of the Lord Ordinary ought to be ad- 
hered to. Besides, as the defenders had right to, and the pursuer had 
acquiesced in the establishment of a glue manufactory in the vicinity of 
her dwelling, the fcrtoer must be entided to extend it according to the 
increase of his trade. But a great majority of the Court differed in opi- 
nion from the Lord Ordinary ; and observed, 

A glue-work is a very intolerable nuisance, more nauseous than any 
other manufacture of which the materials are composed of animal mat- 
ters, that of Prussian blue, perhaps, excepted. , The previous existence of 
other and similar nuisances ih the vicinity does not warraitt the introduc- 
lioti of new, or the material extension of old, nuisances. The proposed 
addition, however, would increase the extept of the former manufactory,, 
and bring it nearer to the dwellings of the pursuer. That, from acquies- 
cence, or other causes, several nauseous manufactories had been created 
in the neighbourhood, beyond the power of legal interference, formed no 
ground for concluding that the pursuer is bound to submit to the esta- 
Uishments of others more extensive in size, and therefore more nauseous, 
aggravated, and virulent in their nature. No doubt the circumjacency of 
the different manufactures has rendered these housesiess agreeable to in* 
babit, has diminished the value of the property, and the acquiescence of 
' the pursuer or her authors in these, now debars complaint. But to per- 
mit the extension and nearer approach of these at the pleasure of the ma- 
nufacturers, would reduce the value, of the tenement to nothing, and 
drive the pursuer altogether from her residence. 

The! Court pronounced the following interlocutor (June 1 1th 1808.) : 
^ Alter the interlocutor of the Lord Ordinary reclaimed against, and re- 
*' mit to his Lbrdship to remit the cause simpliciter to the Dean of Guild 
^' of Glasgow, but find no expences due to the petitioners.*' 

On adviaing a petition, ^thout answers, the Lords adhered (5th Julv 
180a) 

liord Ordiiiary, Jiatiee Oerh. Act. John Jardine. Alt Bo. Forpfth. 

Jo.MaaketmeiBiJLB.MiBert'W.S. Afieaa. JBLCIctk. 

J. w. 
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BAKERS OF PERTH 



AGAINST 



JOHN GLOAG, JAMES STEWART, and Others. 

* ^^ 

BuROH-RoYAL. — Exclusive Privilege, — A society formed by a very 
large number of the inhabitants of a royal burgh^ for the purpose of 
establishing a bakehouse out of the burgh^ and. supplying themselves and 
their own families with breads is not contrary to the privileges of the 
corporation of bakers in that burgh. 

IN the year 1800, a great number of the inhabitants of Perth and the 
neighbourhood, dissatisfied (as it seemed") with the manner. in which 
they were supplied with bread by the bakers of that town, formed a 
society for supplying themselves with this commodity. Their articles of 
agreement were the following : 

1// August 1800. 

Art 1. This association to be called the Perth Wheaten 'Bread Society, 
for the benefit of the Subscribers. 

Art 2, The number of Subscribers not to be less than pqfe hundred, 
and no smaller subscriptions than one guinea ; and for each half*guinea 
subscribed, to have one quartern Joaf weekly delivered at their houses, if 
within the town and near its vicinify ; the money so subscribed to re- 
main- as a fund for the purchasing of gram or flour for the benefit of the 
society. 

Art 8. Any member disposing of his bread, or any part of it, at an 
advanced price, so soon as the 'same can be proved, shall forfeit his right 
and claim to the society. 

Art. 4. The business of the society to be under the management of 
twenty of their own members as a committee to be chosen annually, pra- 
ses and clerk included in that number, who are to be chosen by the com- 
mittee. 

Art. 5. That the committee shall stand responsible for theu: intromis* 
sions of stock. 

Art. 6. T\\2Si the committee shall meet as they shall think proper, for 
the managing the business of the society. 

Art^ 7. That the committee shall open an account with the bank on 
the society's account, where the treasurer shall deposit what cash he has 
received, when it amounts to ten pounds or upwards. 

Art 8. That any member has the liberty to make a transfer of his 
part of the stock. 

Art. 9. That the society, when constituted, reserve to themselves the 
power of altering or amending any of the above regulations, as they shilh 
see proper. 

Under 
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Under these articles several hundred subscribers, partly inhabitants of 
the town, partly of the vicinity, having joined, the society built a bake- 
house without the burgh, purchased flour, and employed workmen to 
bake it, as well as to distribute the loaves among the subscribers, and re- 
ceive the (prime cost) price of them for the society. It did not appear 
that any of the members violated the articles by selling the bread they 
received, or that there was any departure in any respect from the scheme 
there laid down. In this way the society continued for about three years 
and a half, when the Corporation of Bakers of Perth (alarmed probably 
by the appearance of a new scheme of a similar nature) presented a peti- 
tion to the Sherifi^ praying to have this society prohibited *' from bak- 
^ ing bread for the use of themselves, or any other inhabitants of the 
•* town of Perth, or of distributing or retailing the same in any way.'* 

The Sheriff, that the facts of the case might be ascertained, in the first 
instance, ordered the pursuers to produce the titles of their corporate rights; 
and allowed a proof to both parties. The pursuers produced no regular 
charter or seal of cause, but various documents, which, with the parole 
evidence, sufficiently established ^as seemed to be admitted) that they 
were possessed of the ordinary privileges of an incorporate crafc in a 
royal burgh. 

The Sheriff pronounced this interlocutor, (10th September 1805) : 
Finds, that an association^ called the Perth Wheaten Bread Society, has 
^ been formed for the purpose of purchasing flour, and baking bread for 
^ the use of the members of that society, under a provision, that no 
member should be permitted to dispose of any part of his bread at an 
advanced price : Finds that bread has been baked by that society with- 
out the town of Perth, and delivered to members of the society, some 
of whom reside within,'and some without the town of Perth : Finds 
*^' that by the decisions of the Court of Session, when applied to the 
^^ Baker Incorporation of Perth, the said Corporation do not possess the 
•* exclusive privilege of selling bread within the town of Perth, but pos- 
^' sess the exclusive privilege of baking bread for sale within the town of 
^ Perth : Finds that by the decisions of the Court of Session, a person, 
^^ not a member of the Incorporation of Bakers, cannot sell bread within 
^ the town which has been baked by himself without the town : Finds 
that by law, an individual or individuals, not members of the incoipora* 
tion of Bakers, may bake bread in their own houses for their own use : 
Finds it not proved that the members of the society in question have 
sold bread to others, or have baked bread except for their own use ; 
^ and therefore on the whole dismisses the present action^ and assoilzies 
" the defeqders.'* 

The pursuers presented a bill of advocation to the Court of Session, 
which was passed, and they at the same time brought an action of decla- 
rator in that Court. By this time another society of the same nature 
with that above described, was formed in Perth ; and accordingly, in the 
summons of declarator^ the Corporation of Bakers called the members of 
both societies. This summons, setting forth the constitution and bpei^tions 
of both societies, concluded to have it declared, that the pursuers had a 
right to debar these persons ^^ from baking, either in a bakehouse within 
^ the liberties, or in a bakehouse situated without the liberties of the said 
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eorporation, 1>read of any kind or description^ to be sold, distributed, or 
otherwise disposeci of, for the use and sub^stence of the lieges living 
" v^ithin the said burgh of Perth, its liberties and privileges.'* The pro- 
cesses'of advocation ^nd declarator were conjoined. The Lord Ordinary 
pronounced this interlocutor : 

" In respect the Lord Ordinary concurs with the opinion of the She- 
** riff of Perthshire, in the process of advocation,— disjoins the said pro- 
** cess frnm the process of declarator, and remits the cause simpliciter, and 
*^ decerns : and in the process of declaratcnr, dismisses the same, and as^ 
*' soilzies the defenders. 

« 

The pursuers reclsdmed. - . 

•On advismg their petition, with answers, the Court (19th May 1808) 
^ Adhered to the interiocutor of the Lord Ordinary/' 



tion and answers. 

Argument for pursuers. 



peti:* 



Tlie privileges of corporate trades undoubtedly form part of the law of 
the land. The political expediency of that part has been of late called in 
question by speculative men. But speculation has not been confined to 
the privileges of corporations ; and no speculative lawyer ever imagined 
'that laws were to vatiish whenever their expediency became doubtfiiL 
If, then, the rights of corporate trades exist in our law, they are entitied 
to a fair interpretation, and a sufficient protection. They are not to be 
^ annihilated at pleasure by flimsy pretexts, as if there existed no objection 

to destroying them, but a mere difficulty in form. They are substantial 
rights, acquired and maintained by submitting to considerable burdens^ 
and the complete destruction of them, without any compensatk>n, tdust 
be regarded as a great immediate evil, and a most perilous precedent. 

But the societies in question are nothing else than contrivances for the 
avowed, or at least obvious and direct purpose of destroying the corpo- 
rate privileges of the pursuers ; contrivances by which inhabitants of 
burghs, not freemen bakers, are to take the baker craft of the burgh into 
their own hands, to the exclusion of the freemen bakers. For this rea- 
son alone they ought not to be permitted, even though it were shewn that 
they could in form be justified by the extreme application of some of 
the rules that have been derived from our decisions on th^ subject of cor- 
porate trades. It would then be clear that these decisions had beerr given 
without sufficient consideration ; for the Court, when they pronounced 
these decisions, certainly bad no intention of extinguishing the rights of 
corporations, but the reverse. 

The pursuers, however, deny that any rule to be found in our ded^ 
sions, carried to its utmost latitude, can justify ^he societies in question. 
It is admitted by the defenders, that they supply a number of the hftha- 
Utams of the burgh with bread ; but two delmces are offered j it is said, 
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1//, They do not manufacture their bread within the burgh, and there- 
fore may deliver it within to those who commission it. 

The pursuers admit that it has been decided that the inhabitants of 
burghs may supply themselves, by purchasing from unfree workmen re- 
siding and worlung out of the burgh» and that these unfreemen may 
even deliver commodities within the burgh to those who purchased these 
commodities without it. But then these unfree manufacturers have no 
connection with the burgh at alL They are not inhabitants^ and have 
no more to do with it than carriers who deliver goods manufactured at 
the other end of the kingdom. Such has been the situation of the unfree 
manufacturers in all those cases decided against incorporate crafts, in fa- 
' vour of free importation of commodities into burgh. Those cases still 
left the corporate tradesmen the advantage of being the only men of 
their trade living in the buigL They could not only deliver commodi- 
ties there, but sell them there, and take and seek for employment there, 
where it was best to be found. But it never was decided, that men living 
in the burgh, might supply the inhabitants of the burgh with the commo- 
dities that were the subject of any oi the corporate crafts, from a manufac- 
tory, whether within or without the burgh, unless they were free of that 
crait It is impossible this should be allowed, not only because it would 
extinguish the corporate privileges altogether, but because no latitude of 
interpretation could admit that a man, living within a burgh, and supply- 
ing die inhabitants with the subject of a trade manufactured and deliver- 
ed by himself, was not exercising that trade. The circumstance of their 
work-shop being on the outside of the walls, cannot therefore afford a 
sufficient justification to the defenders, if they, living within burgh, sup- 
ply the inhabitants with bread. 

2dltf^ It is ssdd that they do not supply any body but themselves, and 
that th^ may do this either separatdy or by a combination. 

This is a distinct argument ; and, ifgood^ would equally justify them 
though their bakehouse were in the burgh. Bitt it is obviously impossible 
to stretch this indulgence* to such a length. To prevait individuajs bak« 
ing for thdr own use within burgh was impossible ; and it was very little 
necessary for the beneficial use of the corpcmtion right, as the corpora- 
tion was in no danger from the cbihpetitioa of such bakers. Such bakr 
ing, too, did not, in ordinary language, figure as the baker craft ; and, 
therefore, it was allowed notwithstanding the corporate privilege. But 
^ when a number of individuals, inhabitants of a town, come to a baker, 
and say to him, ^ we wish to set up a bakehouse ; we shall furnish you 
*• with a workshop and capital, pay you for your trouble, and you shall 
*^ bake and sell bread for our behoof;" this seems certainly to be setting 
up the baker craft. It matters not that diey say, " you shall sell bread 
" to none but ourselves ;" if their numbers are sufficiently great, that 
can be of no consequence. The full trade of a baker is exercised with- 
out going beyond them for custom. The profits of this trade to be sure 
are divided among a great number, but the trade is still exactly the same. 
That is just the present case. The full craft of a baker is exercised to 
a great extent by these societies, and therefore they cannot be justified by 
pretenclijig that they bake only for themselves. It was only because 
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baking of this sort did not interfeK materially with the exercise of cor- 
porate rights, and did not amount strictly to exercising the baker crafty 
that it was allowed ; but if it can be so combined as to do both ia the 
plainest manner, the reasons for allowing it no longer apply. 

It is submitted, in the last place, that to form a combination, of which 
the direct object is to destroy the privilege of a corporation of the burgh' 
of Perth, is contrary to tlic duty of the inhabitants of the burgh, lib^ 
Magistrates acted for behoof of the burgh itself^ that is, of all its inhabi*- 
tants, in granting such privileges ; and having so granted them, neither 
the Magistrates, nor the people for whom they acted, can, without in- 
justice, render such grants wholly ineffectual If it has become inexpe- 
dient to continue them^ let them be taken away by act of Parliament, 
and for an equivalent, but not in this way. 

Arguinent for defenders. 

The whole argumeoc of the pursuers is founded upon an assumfytiosi 
that two things are the same, whkb are quite different, viz. violating. » 
right, and doing what renders the exercise of that right less advantageous^ 
The defenders certainly have done, and mean to. do the last, but not the 
first. 

The last is clearly not a thing which a . court of law can pFohiUft 
There are a thousand uses of property that render the use of property in 
others less advantageous, which yet no body pretends to pcohibtt. la this 
very case, many things, unquestioni^ly legal, must have ia face dimini^ed 
the advantage ariwig from the prursuei^ privilege. The use aaid sale of 
potatoes is an instance. Nor b there, any limit to the efl^t that sucb 
things may produce without, being unlawful. . They may wholly extin- 
guish the value of rights without giving any rig^t to compl^un. Though 
potatoes should be brought to tuch perfection as to supersede bread iind 
extinguisih the coF(>oratiott of baker» altogether, that would give tben 
no right to prohibit the uea or the sde. fjf potatoes ; aod tbii^. of this 
sort, it will be observed^ mxj be done a<>t meiely by individuals,, buf: 
by combinations to any extent If 5000 people should joii^ vcl ra^a^ 
ing or importing potatoes,^ it would, not becoiqe at all mcore ilileg^l oa 
that accoufit. . The mere cicQuri\8t;uic9. of combining is neither good 
nor bad. It depends entirely on the o):j4ct of the combination whether 
it is illegal or not^ In so far, therefore, ais thQr pursuers ^y that, by the 
operations of the defenders, the advantage of possessing their exclusive 
incorporate light will be diminished, the defenders do not deny the i^xX^ 
but they deny that it is at all relevant. The C^rt are bound to secure 
to them the possession of their right, but not at all to provide that the 
possession of that right shall always remain equally /profitable. It may 
be^ that when corpoi^tion privileges were granted) they were expected to 
remain equally profitable. All laws that depart from the great principles, 
of equity and expediency are liable to fail in producing their. intended ef- 
fect ; but that is no reason for courts of justice making them more efieo^ 
tual by stiil grenter. encroachments upon these principles. The defenders 
4;annor, ihecetore, suppose that the Court will reverse- its decisions, and 

devise 
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devise new restrictions on the inhabitants of royal burghs, in order to ren- 
der the rights of corporations profitable. 

It is necessary then for the pursuers to shew lliat their right has been 
violated ; that is the proper point of dispute. 

The exclusive right of^ the pursuers is not absolutely that of supplying 
the town of Perth with bread, but merely that of vending in the town 
bread baked by themselves*— -See case of Hammermen of Glasgow, 
18th Jan. 1757, Karnes^ Unfreemen may undoubtedly carry into the 
towa and deliver there bread that is baked out of it, if it be previously 
commissioned, thaugh they cannot have a shop *. Now, if the defen- 
ders supplied all the other inhabitants of Perth, they would still be keep- 
ing within this line, and not violating the corporation privilege; for 
their bakehouse is without the town, and they have no place of sale,^ 
nor dd» they sell any bread within it } they do no more than deliver 
bread baked out of the town to those who have previously commissioned 
it. h is said that inhabitants of a towa cannot do this ; but no authori- 
ty can be given for this doctrine. It evidendy is o£ no importance in 
such questions where a txtan himself lives ; the point of importance is, 
where his worktop or sale shop ia. All uni^eemen who carry commodi- 
ties manufactured out of burghs, into them to deliver on commis^on^ 
must remain a considerable time ia burgh. Can it be said how long 
Aey are lO' stay there? or was there ever an instance of a person pro- 
hibited firom living in a burgh because he had without the walls a ma- 
nufactory of articles of an inpoiporated trade, or a share in such manu- 
factory? An inhabitant of Edinburgh, at that rate, must have no share 
ia a manufactory in London, because the manufacture may be brought 
into Edinburgh. This is quite absurd, as well as destitute of authority. 

But, 2^^, The defenders do not supply any of the inhabitants of 
Perth be^des themselves ; suid, for this separate reason, they do nothing 
cofittasy u> the privilege of the pucsuers. 

It does not appear thait the exclusive right of incorporated trades ever 
went so fiu* as to prevent persons in burgh from manufacturing for their 
own consumption and that of their families ; and it is a settled point of 
law, they may do so now. (Even an innkeeper was found entitled to 
manufacture for the. supply c^ his inn.— Case of Maltmen of Glasgow, 
ICth Feb. 1749.) This may they do, not merely by their own hands, 
but by the hands of their servants. But if they may do this, there, can 
be no reason why they may not manufacture for their own use in com^ 
pany^ by using the same oven and the same servant or servants ? This, 
accordingly, is all that is done in the present case- There is a joint 
bakehouse, and a joinf^ stock of fiour, for which each person pays ex- 
actly in proportion to the bread he receives.' The original subscription, 
and the prime cost paid on receipt of the loaves, are both in this pro- 
portion. It is therefore precisely the same thing as if each person gave 
his flour to their common servant, whom they paid according to the 
work he did for each, and had that fiour delivered back to him baked. 1 his 

they 



* See Coppersmkhs of Edinburgh, 6tli August 1768, — Goldsmiths of Edinburgh, 2d 
March 1802,— and Bakers of Haddington, 1 0th June 1807. 
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they might do past all controversy if they lived in the same house ; and 
it can make no odds that they live in different houses. It is true, this 
is a better mode of baking for th^ir own use than baldiig separately, and 
therefore will be more generally adopted, and diminidi more the advantage 
which the corporation enjoys from the possession of their exchisive right; 
but it is ho violation of that right. It is just like the use of an improv- 
ed private oven, or any other better way which may be discovered of 
using the right of baking for their own consumption. It is not the 
exercise of the baker craft ; for that consists in baking an^ selling to other 
people, and not in baking for private use in any way, however conve- 
nient. 

As to the duty of the inhabitants to die burgh, in regard to corpo- 
rations, they are bound to respect the corporate rights, whether expedi- 
ent or not, so far as they go, but they are not bound by any duty to 
sacrifice their own convenience, and allow the general interest to spffer, 
in order to give the incorporations advantages which their rights are in- 
su£Scient to secure to them. The corporation might just as well say, it 
was the duty of the inhabitants not to employ bakers residing out of the 
burgh, but they will not pretend that that if a legal 4uty« 

The Court were much divided.— The majority thought that the first 
argument of the defenders was well founded, and was supported by the 
case of the bakers of Haddington, (10th June 1807.) Several Judges 
also declared their opinion, that the second aigument was well founded; 
and it was particularly observed, that there was nothing unlawful in 
combinations to do what was in itself not injurious; and that the circum- 
stance of baking for their own use, after the manner of professed bakers, 
was no test of exercising the craft of the corporation, unce an hos^ntal 
or a school might bake for its own use in that way. 

Several judges thought, that the combination, bdng fioimed for the 
express and direct purpose of destroying the trade of the corporation,* 
and rendering its rights nugatory, was illegal ; and that bating for pri- 
vate use could not be allowed, if it assumed a form by which the fuU 
profits of the trade were drawn, however divided, and by which it tend«- 
ed so immediately to supersede the employment of the corporation. 

The Into-locutor <^ Court ii^as, (5th July 1808,) ** Adhere to the in- 
** terlociitor complained o£" 

Ix»il Ordinary, Meacbmbani. Act. George Jos. BeU. Alt. J. S. More. 

J. Mitm^ and W. Ellis, Agent;. ' P. Clerk. 

M. 
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SIMON FRASER, Esq. SherifF of Inverness-shirc, 



AGAINST 



HUGH ROBERT DUFF," Esq. 

VviOC^^^.-'^A summary complaint in the Court of Session ky a Sheriffs' 

for a contempt ^f his authority^ is competent. 

MR DUFF liaving obstructed the community of the town of Inver- 
ness in exercising certain rights of property, or servitude, whiclr 
they alleged they had to certain lands in the vicinity of the town, the 
Magistrates of that town applied to the SherifF fpr an interdict prohibiting 
him from doing so. This process Mf Duff advocated to the Court of 
Sesdon; and at ftie same time brought in thai '(!lourt a declarator of his 
right to these lands. 

While these processes were in dependence, he began to plough up the 
lands ; on *vhich the Magistrates presented a petition to the Shciiff, for 
an interdict against this. On Mr DulTs failing to answer the petition, 
the Sheriff granted the interdict. 

Offended by this measure, Mr Duff appeared in the Circuit-Court at 
Inverness ; and when the old form of calling on those who have any 
complaints to make against the Sheriff was gone through, he stood up, ^ 
and delivered to the clerk a petition, in which he accused the Sheriff' of 
oppression and breach of duty. 

The Lord Justice-Clerk, who presided at the time in that Court, not 
thinking this a case of the nature for which that ancient form had been 
intended, and considering that it arose out of a matter already before the 
Court of Session, " declared that he would report the petition to the Lords 
*• of Coimcil and Session, at their meeting in November next.** 

His Lprdship reported it accordingly, when Mr Duff did not appear 
to insist on his complaint ; but the counsel for Mr Fraser moved that the 
determination of this matter might be superseded till he should have an 
opportunity of presenting a- petition and complaint against Mr Duff. 

He did accordingly give in a petition and complaint ; in which, be- 

ddes the above circumstances, he stated two very contemptuous letters 

which had been sent by Mr Duff to the Sheriff, on the same subject as 

that of his accusation in the Circuit-Court ; and he prayed the Court to 

^ find Mr Duff liable in damages and a fine. 

Answers were given for Mr Duff, who pleaded, — 1//, That the Lord 
Justice-Clerk on Sie CirCuit had no power to report to the Court of 
Session* - 

•3Q ^dly 
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^/^, That the Sheriff^epute could not pursue for an ipjuiy oS this 
sort by a summary petition, but by an ordinary action. 

The Court were clear that both the report and summary petition were 
competent. It was obsenr^, that Judges of Justiciary were expressly 
authorised by act 20 Geo. IL to certi^ causes either ro the Court of 
Session or Justiciary ; and that, though a Sh^ff might by his own au- 
thority punish any contempt offered to himself, yet that it was equally 
competent, and more proper in many cases, to apply to the Court of 
Session : And in this case, as die partiec) were already in that Court, and 
the contempt arose in a matter there lidgated, the rorm of a sumarmy 
petition and complaint was competent and proper. 

Accordingly the Court (6th July 1$08, signed 7th) sustained the com- 
plaint ; and round the respondent liable in damages to the amount of 
one hundred guineas. 



Lofd Ordinaiy, Juaice^Clerh 



f ' 
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ANDREW MILLAR, Schoolmaster in the parish of Cambuslang, 



AGAINST 

WILLIAM JACKSON. 

I 

Schools.— -^rf 43^ Geo. IIL cb* 54. anent schoolmasters salaries. By 
2d and 5tb sections of this act^ it is declared^ that within three months 
the heritors shall meet to acc'bmplish its purposes ; and within three 
months jrom the time when such meeting is or ought to have' been held^ 
the dissatisfied party may appeal to the quarter^seisions. These periods 
having elapsed^ it was nevertheless found competent to call a meeting 
of the heritors. 

BY the act 43d Geo. III. ch. 54. it is enacted, •* That from and after 
*' the term of Whitsunday next, 1803, the salary of each parochial 
^< schoolmaster, in every pa^sh of Scotland, shall not be under the sum of 
'• 300 merks Scots per annum, nor above the sum of 400 merks' Scots 
*' per annum, except in the cases herein after mentioned." 

Sect. 2. prescribes a period within which the heritors are to meet and 
settle the amount of the salaries : " And be it further enacted, Thi^ with- 
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*• in three months after the passing of this act^ the hedtore possessed of 
^^ the qualification required by this act, and the ministers of ererj parish, 
^ shall hold a meeting, of which intimation shall be given from the pul- 
" pit immediately after divina service in the forenoon, and by circular 
** letters to be written by the ministers of the parish to such heritors hav- 
•• ing the qualification prescribed by this act, who are non-resident, and 
•* also by leaving a written notice at the mansion-house of every heritor, 
" whether resident or not, at least tliirty free days before such meeting 
shall take place ; and on due consideration of the circumstances of the 
particular parish, in respect of extent, population, and valued rent, and 
the probable amount of the other emoluments of the schoc^master*s 
office, such meeting shall judge and determine whether the school- 
** master's salary should be 300 merks Scots- per annum^ or 400 merks 
^^ Scots per annum, or such sum between these two sums as to such 
^' meeting shall seem most suitable to the circumstances of the parish; 
^* and shall fix and deterptiine the amount of the schoolmaster's salary by 
^' a resolution to be made at such meeting ; a copy of which resolution, 
signed by the preses of the meetings shall be delivered to the school- 
master of the parish, as his authority for collecting and receiving the 
salary thereby fixed and determined, which shall be paid by the seve- 
^^ ral heritors at the same terms, apportioned amoi^ them in the same 
^^ manner, and with the same relief against their tenants as is provided 
^ by die aforesaid act of Parliament of Scotland, passied in die year 
•^ 1696." 

Sect 5. prescribes a period within which the dissatisfied schoolmaster 
or heritor may respectively appeal to the quarter-sessions from the de- 
terminadOn of the heritors* 
Sect 5. ^^ Provided always, and be it enacted, That in case the heritors 
and minister shall neglect or refuse to determine the amount of the 
salary to be paid to the schoolmaster, according to the provisions of 
the ztt I or in case avy heritor, or the ^hoolmaster, shall be dissatis-* 
^ fied widi the determiAation made, it shall be competent, within three 
^ months after such meeting ought to have been held^ or such determina-- 
^^ Jiott shall have been maae^ for the schoolmaster to apply, or for such 
^ person so dissatisfied to appeal, to the pext quarter-sesdon held for the 
^' shire or stewartry within the bounds of which the parish or parish-kirk 
^^ lies, whose judgment shall be final; and no appeal, by advocation, sus- 
^ penuon, or otherwise, shall be admitted against the judgment given at 
** the quarter-session : JPrpvidcd always, that no heritor of the parish^ 
^ from whence such appeal comes, shalF vote upon such appeal at such 
•' quarter-session/* 

It is declared by sect 3A^^ That the salaries so^xed and determined^ in 
^ manner above directed^ shall continue to be salaries payable to the 
^* schoolmaster of every parish £br atid during the period of 25 years 
^ from and after the passing; of this act'* 

The three months froln the enactment of the statute, within which the 
heritors might meet, elapsed on 11th September 1803, and the three 
months within which the heritors or ministers mi^t appeal, elapsed on 
December following, before any steps were taken under this act in the . 
parish of Cambuslang. 

On 
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On the 2d of February 1801^ a meeting was held, which was attend- 
ed by two of the heritors. One of the heritors stated^ that the period 
pointed out by the statute, both for the meeting of the heritors, and ap- 
pealing to the quarter-sessions, had dapsed, and that any proceedings, 
therefore, on the matter were illegal and incompetent Nothing was 
dcme at this meedng. 

Another meeting ^aa called, and held on the 15th November 1804, 
which was adjourned to the 15th December following, in expectation of 
a better attendance of the heritors. This meeting was attended by the 
clergyman of the parish, and by the factor of Mr Hamilton Dundas of 
Westbum ; and the sum of 385^ merks was ^ven in augmentation of 
the schoolmaster^s ^lary, and 14] in lieu of a certun deficiency of gar- 
den ground, making in all 400 merks. 

The Duke of Hamilton and Mr Jadcson of Spittal having declined to 
pay their proportion, the pursuer rahed an action concluding for pay- 
ments 

The fWlowing defences werte returned, " The meeting of the heritors 
at Cambuslang, held on 15th December 1804, had. no power to aug- 
ment the salary of the schoolmaster of that parish; that even although 
^ said meeting had possessed the power of augmentine, yet the drcum- 
^ stances of the parish did not warrant their doing sa* 

The case was discussed before the Lord Justice Clerk, Ordinsoy, who 
pronounced the following interlocutor (17th -December 1807); ** The 
^' Lord Ordinary liaving considered the libel, with the defences, and act 
^* of Parliament libelled on, and heard parties^ procurators, sustains the 
^* defences given in for William Jackson, Esq. assoilzies* him from the 
" Gonclusionsof the libel, and decerns." "^ . . 

The cause came by petition and answers before the Inner-l)!ouse. 

Several of the Judges agreed with the Lord Ordinary. It was observ- 
ed, that the act had augmented the salary of all the schocdmasters in Scot- 
land to 300 merks ; and any further augmentation coald only be obtain- 
ed by callii^g -a meeting of the heritors according to the form, and within 
the period prescribed by the statute. This period had expired, and no- 
thing could be done for 25 years. 

A considerable majority of the Court, however, were of opinion, that, 
in just and fair construction of the act, the claim of the schoolmaster was 
not foreclosed ; ,3, peremptory obligation is imposed on the heritors to 
meet within a certain period ; but it is no where declared that if theschook 
master shall acquiesce in a delay beyond this period, further proceeding 
should be null, or that it should, at a future period, be incompetent for the 
heritors to fulfill the obligation imposed on xhcm by the ^atute^ '"" 

« 

The Court (9th July 1808) altered the interlocutor of the Lord Ordi- 
nary, and ordained the heritors to meet , 

* . ■ 

JjudJCMiiaTjy Jiatke-€3erk. Act. Join QmuU. Alt,JeM^trdiHe. Jokn 
Pttttsoth W. S. and JEu. W^t W. S, .Agnts. /ICieik. 

J. w. 

No. 
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JAMES RALSTON 



AOAIN8T 



ROBERT ROBB; 



Sale,— Warrandici. — The disease called the Ruttmttg-4hrush affec- 
ting the feet of a horse^ constitutes unsoundness *, 

ON Saturday 5ih September 1805, the pursuer, a Iiorse-dealer in 
Edinburgh, told to the defender, a fanner at Meadowhead, a 
young gray horse, warranted Bound, at the price of 51 guineas. Before 
concluding the purchase, the defender gave the horse a short trial, and 
employed a farrier to inspect hinu 

The defender, after taking home the horse, discovered that its feet 
were afietted with the disease called the running^hrush^ which ren- 
dered it unsound The animal remsuned in the possession of the pur<- 
diaser during the intervening Sunday ; and was returned cm tke morning 
of Monday the 7th September t6 the pursuer's stables. The defender 
having thus declined to keep the horse, and refusing to pay the price, 
the pursuer instituted an action to recover it 

On the 24th October 1805, the defender, on being served with die 
summons, applied to the Sheriff for a warrant to sell the horse by public 
roup, llie warrant was granted accordingly ; tiie horse was exposed to 
sale ; and was purchased by a Mr Craig merchant in Edinbuxgfa, at the 
price of L.d6 Steriing. 

The action cjime bdbre the Lord Justice-Clerk, Ordinary. The pur- 
suer offered to prove that the horse was sound «t the time of the sale, 
had been sound from the period of its birth, never had been, known to 
be lame while in the possession of the various individuals to whom 
In succession he had previously belonged, and was at that moment the 
property of a gentleman who considered it to be perfectly sound. — On 
the oth^ hand, the defender ofiered to prove that the animal was un- 
sound at (he dme of the sale, in consequence of being affected with the 
disease^ in his feet called the running^tbrusb. 

A proof was accordin^y taken ; on considering which, the Lord Ordi- 
nary found, 

«< Finds it proved that the gray horse had running thrushes in his 
^ feet, particularly in the izx fore root, at the time when he was sold by 
^ the pursuer Ralston to the defender Robb : Finds, that the disease cal- 

3 R led 



* On the same day, a seemingly oppodte judgement was pronoonced m another case \ 
but the Court fwoceeded, in thai case, on the q)ecialt7 that the hone had not been re- 
turned deUlo tempore^ and that the right of recoune had thereby been lost. SSthMay 
1808, Elliot against Douglas. 
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**. led running thrushes, although capable of being cured, and sometimes 
*^ easily and speedily cured, does at the time render a horse unfit for tra- 
*^ velHng on the high road ; therefore, without pretending to uaderstand 
*^ whether such a horse can be conddered as a sound horse, finds that a 
^^ horse, which cannot travel on the^ high road is not a marketable com- 
^ modity, fit for the purpose for which he b intended : Finds, that every 
^^ seller is bound in law to warrant that his goods are marketable, fit for 
" the immediate use for which they are usually intended : Finds, that the 
*• circumstance proved that' the defends Robb did employ the farrier 
*^ Kinnell to examine the horse at the time of the bargadn, is not relevant ; 
^ aa any siicb examination by a purchaser either of horses, or of any 
^ other commodity, does not prevent hi^ claim of warrandice against the 
^ seller, that his goods shall be marketable, and fit for sale, unless wv- 
^^ caqdice be expressly waved ; therefore agsoilgies t^Le* defender, and de« 
^^ oenw ; finds expences due^ and allows an.s^Qunt to be givq^ in." 

'TTie cause came before the Court by petitipn and answers* 

In point of fact, the Court was satisfied from the proof that &q horse 
at the time of the si^e was affected by \ke rmnmng'4ArusA. The legal 

efftet <^ this oiricuflMtaiice was debated. 

• • , » • - 

Xhe di^ea?^ of running-thynshes do€» not of Wf constitute .ijpsowid- 
ness. This disease exhibits itself in an infinite variety of degrees, from 
a mild Stage, in which it produces no incpnv^ence, to that 4cfi|rnoniou& 
st{^. in which it causes absolute comipticKi and destruction of the frog. 
It .vises frequency from carelessness and inattention tp cleanliness, and is 
pr^ented qx removed by re^lar die(, cleanliness, and exercisg., Tliis 
habit, too» 18 not unfrequently reckoned by skilful persons to be u^ul 
to horses of a partiquUr tennpenunent. It operates as an evacqatfon jtad 
relief to foul ^od gF088 constitutions^ 4nd prevents the occurreace of 
varioigA diseases, ouch is the opinion of scientific farriers* (Taplin, voL 
•• ^894.) 

tbe understanding and practice of those concerned in the tc^de pf 
horse-selUng, and in that of gentlemen of the turf^ this disease ia not ac- 
counted unsoundneeis, unless it produce actual lameness. 

Argument for the defender. 

The defender purchaSsed a scund horse^ and to this ef&ct received; war- 
randice. ** The general acceptation of the word sound has ever beea 
^ and still is intended to' convey an honourable and unequivocal assur- 
** ance of the perfect state both of the frame and bodily health pf the 
*• subject, without exception or ambiguity.^ (Taplin, vol L p. 15.) That 
running thrushes is a disease is admitted ; and to argue that it is easily 
cured, is to ackncwledge the previous existence of disease. At any rate, 
it is treated of as a disease in all works of farriery (Taplin, vol i. p. 94 ; 
blane's Cutlinfi^ vqL U, p^ 71&i JX l«UHCfit,p> MA») Whcifaer the dis- 
estjBe may ori^nate-ia an knpei^etioa in the general habk cif body^ whe-* 
ther it may arise Irom an injury induced on the iect from accident or care- 
lessness j whether it may exist in a mild or vinilent degree; and whether 

• 

It 



il p. 
In 



July 9.'l£G8. COURT OF SESSION. 253 

it may admit .of an ?asy aud expeditieus, or o£ a difficult and tedious 
cure ; all these questions are totally irrcleyant. The purchaser means 
to buy a sound hors^, fit for the present parpose o£ the road, op field, and 
not requiring care and attention beyond that vibxch is to be expected 
from a servant of ordinary skill. 

This point has already been decided by the Court in a recent instance, 
involving circumstances much more unfavourable to the seller than those 
^hich accompany the preheat case *• 

Some of the Judges were of opinion, that a running thrush in its early 
stage, apd in its mildest and n^o^t innocent ibrm, and where it tfid not 
poduce actual lameness^ d^d 1^0$, in the contemplation of law,- render a 
horse unsoimd ; and ought tp hi^ numbered among those slighter and 
more immaterial ipipcrtections) of which the concealment did not void 
the salet and to which warrandke did npt ^ippiy* 



* 

i 



* Mr Jardine W- £L ag^tasl Major Cimpbell, 15th haauj iSotf. This case is not 
reported } but the follpwing are the facts, m which it occurred. 

On the 29th of April 1804, Mr Jgrdine writer to the signet^ major of the Fint Regi- 
ment of Edinburgh VdluBteemy purchased from Major Campbell of the 27th regiment- of 
fopt;» a hornet, im^e^ fpr ar.c)i^rg9r». a( the price of L*5 7» iff«« under an express warran- 
dice of spqndne^* 

Mr Jardine/ before concluding the purchase^ rode the horse } and Hpp«a this trial eiN 
pressed himself perfectly satisfied, and paid the price. 

After the. horse had been in his possession for te^ days (till the pth May) ft became 
lame ; and on examWtfon it was diseoviQf ed that the axu»al had ninning threes. 

Major Campbell refused to take hgL(Jf. ^ horse> conceiwg that^ in the,cwf uiOBtaace^ 
of the tasei there could not be in law any recourse s^gwist him.. 

Mr Jardine raised an action, concluding for restitmion of the pri^e; aiid the cause was 
dtfCPM^ied before Lord Dupsinnant Qsdioary. 

A pfQof was taken, wherein it was efiUbUsh^d, to the sfifififuctimk ef the Lord GMinary 
and the Court, that previous to the sale, the horse had ri^ning thnvhes* 

In the mean time^ the horse was sold by mutual consent ^ and was purchased by Go- 
ItfMl f uUanott at the price of L.39 Sterling. 

The Lord Ordinary prcsioimced tbt 6>llpwing int^fccutov (14th May 1805 •} « Finds that 
« the. horse in question, when purchased by the pursuer, as warranted souikI, and paid for 
<« as such, was alfected with an ailment in his feet, known by the nam^ o^ running thrushes j 
tf wfiick in e certam degree does impairthe soundness of a horse, and consequently ought 
^ t0 have been, hut was not made Iosok^ to the pursuer ; therefore, finds the. pursuer 
« epUtled to repayment of the price vltfaich he paid to the defender, with interest thereof 
« from the term of payment, and the expeqce of keep^pg hiia until the horse was sold by 
«« mutual consent, together with theexpence of process: Fmds the defender entitled to 
H receive the price which was paid ^r the horse by Colonel Fullarton, and decerns.** 

The defender reclaimed to the Court ; and, besides an argnment on the import of the 
proof, maintained, ist. That running thrushes, unless causing actual and present Lame- 
ness, do not d>nstit.i:^ unsoundness. In support of this proposition wa? zdduqed the eri* 
dence of many persons familiar with the treatment, and acquainted with the peculiar 
maxims and principles which obtain injthe sale of horses. Many very respectable per- 
sons deponed, that in their opinion, and in the understanding of the trade, running 
thrushes, not producing present lameness, did not constitute unsoundness } and was rec- 
koned among those qualities or imperfections of a horse which might, or might not, affect 
the price, according to the caprice of the purchaser, and of which the concealment was 
honest and justifiable : adly. That there could be no recourse, as the horse had been kept 
by the pursuer for ten days, and was not therefore returned debito tempore. 

The Court, however, on advising the petition, without answers, refused the desire 
thereof, and adhered to the interlocutor reclaimed against 

And, on advisfaig a second reclaiming petition, with answers, the Lords adhered* 
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A majority of the Judges^ however, were of a difierent OfMnton, adopt- 
ed the principles of which the interiocutor of the Lord Ordinary ccmtains a 
eummary, and observed— ^Under the warrandice-of the sale, whether deriv- 
ed from the payment of the market price of a sound and unblemished horse, 
or from the express stipulation of the parties, the purchaser is entitled to 
have a horse immediately fit for its purpose. He is not understood in 
law to go to market with the view of purchasing a commodity of which 
he cannot have the immediate use, — ^which may require 4 course of me- 
dicine and care to render it fit for its jMirpose, — ^and which > demands the 
exhibition (^ more than ordinary skill and expetice to preserve it in a 
state of usefulness, or perhaps finom utteriy perishing. If, as alleged by 
the pursuer, the disease is so insignificant as to produce no inconveni- 
ence, or lameness, the communication of the fact to the purchaser wiH 
not reduce the price of the commodity in the market If, on the other 
hand, it is a disease which, being known, diminishes the value and con- 
sequently the price, which is intimately and necessarily connected with 
huneness, of which a course of medidne and attention is required to ac- 
complish the cuite, and extraordinary skill to prevent the recurrence — 
the concealment of it must and ought to void die sale. 

The peculiar prindples of concealment whkh are vui^rly believed to ob- 
tain in transacdcms in the trade of horses, cannot recdve any sanction in a 
court of justice. If such are really admitted and acted upoO, they ought 
to be reprobated. The legal warrandice in the purchase of a horse must 
have the same extent as in the jpurchasec^any other conunodity, and cannot 
be cut down by distinctians which are more nice than honest The pre- 
vention or abolition of concealments may tend in no slight d^ee to tn« 
crease or restore the reipectalulity of that department of trade. 

Running thrashes are a disease which, whether constdeted as aridng 
frpm a Ictoil injuty or fixmi a vicious habit, it required «a pertain degree 
of extraordtnaty care to prevent, alleviate, or remove; and while the 
disorder existed, the soundess of the animal, or its freedom from lame- 
ness, cfnild not be depended upon for a day or an hour. 

\ 

The Court (25tii June 1808,) pronounced the following interlocutor : 
** The Lords having resumed considentioa of thb petition, and advised 
^ the same with the answers tiiereto, they refiise the desire bf the peti- 
^ tion, and adhere to die interlocutor complained against.*' 

And, on advising a reclaiming petition, (5th July 1808,) without an* 
swers, the Lords adhered 
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PRINCIPAL MATTERS CONTAINED IN THE POREGOING DEasiONS- 



AojuDiriTiON. An alleged heir may, Sbr 
the purpose of making up a title, grant a 
bond to trustees, and on that bond thejr 
may charge, him to enter, adjudge the 
estatejand convey the adjudication to him. 
1. Though the same aUeged heir has al- 
ready aitteiiipted to serve, and hb senrice 
has been suspended bv the effect of an 

rsaltotheHooseoiLords* S^Thoiigfi 
right of the truster to tht ekote is 
disputed in taiOf and be mder brial in die 
House of Lofds. 3. Though he be heir 
of a strict tntaiL N^ 2^ Robert Ctaigie 
and James Horni^ trmieetffSirJdmet 
Nnrdiffk brnes Ktr, dgamt Sir Jimeg 
Iforchjffe hnti KtTfOnd againa General 
Wmker Ker^ ^md Mm Bdlenden Ker^ 
Jarmarjf 19| 1S08. 

AMNtTALH&NT. luiefeit is due tm arrears 
nf miaiscir^s angmemed stipnds, fhan 
tiie date of ^the profess of aa gmsnu i i ion 
to that of the decree of feodky, irithnttt 
aay^charge npon die .fermer decree, or 
even ddnsnd iof paymenk» Aum^ that 
time* No* 5S* Mobert Banrntm agmmt 
Sir Jamen Pringjie^ June IS. 1806; ' 

AppBAL. An imdged heir may^ for the 
purpose of making up a title, grsSlt a 
bond to trustees, and on that bond 
they may charge hkn to enter, adjudge 
the ettate, ' andconvey the a^tdicattotf ' 
to hbn. Ist^ Though the sanw alleged 
heif has abeody- attempted to server and 
his' service has hem sni|)eiided by the 
effect of an appeal to die House of Lords. 
dd» Though the rigjbt of the tfusfter to 
the estate be disputed in totOf fAA be 
under triid in the House of Locds^ 
Though he be heir of a strict entail. 
Now 24. . Robert Craigie and James 
Home irtatees 9f Sir Jatnes Nordiffe 
Jbmes Ker, agaiTtsi Sir James Nordwi 
Imies Ker^ and against General WaSer 
Ker, and John BeUetiden Ker, January 

19. laos* 

Apphkntics* AflfRinttices to artificen in 
a town, are Sanle in the pe t ' faiin ance of 
statnte-lflboartqKm the high roads* No. 
II. Jbkn Madutyt- jSexmnder Mumv, 
and others J against the Justice of Peace 
in the county of BosSf November S7. 
1807. • 

AURESTMENT. An adminilty arrestment 
of a vessel on the stocks is good. No. 50. 
'J0mfs Balfimr againit Mhn Strin and 
cikerSfJiine7. 1MB, * ' 



B 

Bank. A. bank is entitled to plead com- 
. pensation upon bills discounted by its 
agents, though the agents be liable to the 
bank for payment of the bills. No. 8. 
Charles Ferrier, trust^spckee of Bo* 
binson and Company against British 
Linen Commmy^ Novem^ 20. 1807. 

Bankrupt. The circumstance^ that a cap- 
lion was raised against a debtor, and that 
z messenger with that caption in his pos- 
session, but without instructions from the 
creditor to put the debtor in jailj and. 

' without displaying his blazon, or by any 
form executing the caption, but merely 
notifying tfaat'he had a caption, compel- 
led the debtor to go with him to the 
chamber of the agent for the creditor, 
where he (the debtor) remained for an 
hour, and then was allowed to go away 
by the consent of the agent for the cre^ 
ditor, no execution beinff returned by the 
messqpsger, are not sufficient to constitute 
iin|Mrisonpent in terms of |he. act 1698, 
c« 5b . Nou S8. John ^wing^ trttslee on the 
Seguedrated Estate of Macalister and 
Brjfion against WiUidm Jamefpriy Ala^ 
17. 18081 . , 

^ ^ indorsation of a bm in payih$nt, in 

. the ordinary course of tirade** is not liable 
to' reductj^op: on.the'.statute 1 69*6, -though 
it be within ^ixty day? Qjf t^e indorser's 
bankruptcy. No. 47f Ijmnes DundaSf 
t)^0e on the Sequ^s^ate4. Estate of 
JSichmond and Freebairn, agifiinst James 
Smitk^ June 2. 1808 , . . 

Imprisonment in terms of act 1695, 
what I Simibr to ca3e of ^wing against 
Jaasesofir' 17th May 1808.. No. 55. 
Alexander Jjampnt^ trustee on the sequesr 
trated estate qf Lambert and Company ^ 
agqinst Robert and William Stevsart^ 
thne 17. 1808. 

Biix OF ExcHAMOE. Notipg a bill on the 
day of payment isgoodnegotiatibnythough 
the protest be not extended till some days 
afterwards. No. 13. Brown and Com- 
pany against Hitckison Dunbar, De- 
cember 8. 1807. 

An indo rsa tion of a' bin in payment, 
in the ofdinary course of trade, is not 
liable to reduction on the statute 1696, 
thon^ it be withm sixty days of the in- 
dorsn^s bankrupUT; No. 47. James 
Jksndas, trustee on the sequestrated 
estate- ^ Bichmtmd and Fi'eebairn, a- 
Against James Smith, Jhtne £. 1 808, 
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An acceptor of a bill " sb security 
<^ jointly and severally,** has not the be- 
nefit of the act 1695, ch. 5. No. 6L 
John Sharp against Margaret Harvey 
and others^ June 24. 1808. 
BuRGH-RoYAL. A coachmakcr may make 
iron-work for carriages within burgh, 
though not a member of the Incorpora- 
tion of Hammermen. No. 16. Ham^ 
mermen ofCanongate against John Ctar^ 
fraet coaehmaker in Canangate, Decem* 
her 11. 1807. 

A person, not free of the tailor craft, 
may sell, in a shop within burgh, dothes 
made by freemen tailors, and may take 
commissions to get clothes so made. -No, 
26. Alexander Craig^ deacon^ and John 
Armoury sen. collector cfihe Corporation 
of Tailors in Gla^ow, against' Robert 
Forrester merchant in Glasgonoy January 
26. 1808. 

The son of a « Recruit,'*, who has ser- 
ved «« honestly and faithfully for the 
5< space of four months, but being unfit 
«< for service is rejected," is entitled to 
the tienefit of the act 2*th GeO. HI; c. 6, 
No. 8S.,^ Incorporation of Fteskers of 
' Dundee^ 'against Eobert Woodcode^ Fe^ 
*rMfliy24i 1808. 

Thfeaci of the Town-Coumfl 1785, 
relative to the buildings ^ va Edinhm^ht 
applies also tp those within the new ?at- 
tended Royalty. , No. 42. JohnlMdy 
John Bumety dndotherst against ^John 
and Andrew fTeiU^ May 24. 1 808. 

A person nit a' member of ike 'corpo- 
. ration of bakers in a royal burgh, who 
has a bakehouse without the burgh, niay 
send bread into, the burg^ t? pi^rsons 
commissioning, it from him, and that 
• though they be retailers of bread within 
the burgh. Nd. 51. Eakeh ^f'Had- 
dington against John SntOh, June 10. 
1808. , 

A societv formed.bjr a very large num- 
ber of the inhabitants-'of a royal burgh, 
for the purpose of e&tablishihg i bake- 
house out of the burgh, and supplying 
themselves and their owri j^milies with 
J)read,.is not contrary to the privileges of 
the corporation 6f baKers in that Burgh. 
No.'66., Bakers of Perth against John 
dloagy James'Stabiartt and* dihefSy July 
5. 1808. . . ■ 






Clause. Circumstances in which the non- 
acceptance of a sine qua nmiy d^d not 

« render ineffectual the nomination ot ex- 
cditors. No. 27. fVilliafn Fe^bes Esq. 
ofCallendery against the trusteed tf the 
Earl ofGaUffwavy Felruafy 2. 1M8- 

CoMPBTiTiON. If a creditor use an inhibi- 
tion against his debtor^ and if, after the 



inhibition, but before any diligence used 
by any other creditor to affect it, an he- 
ritable subject belongmg to his debtor be 
sold by voluntary sale, then the inhibit- 
ing creditor will have a preferable claim 
upon the price o^ that subject, in virtue 
of his inhibition. No. 7. Jean Mac* 
lure and others^ against WUUam Baird, 
November 19. 1807. 

CoNFiiticATiON. 1^, Arrestment used in 
the hands of the nearest of kin, before 
confirmation, is ihept. 

idfba u, conuietitioQ between an ar- 
festment OLthe hands of the nearest in 
kin, partiaHy coi^rmed, and a confirm»- 
rioh as executor-credkor, adtnmssa, the 
ibrmer attaches no more .than the iund 
speciaHv confirinedi aodthelatter i» the 
G^ly valid diligence by which the reiaain- 
der can be attached. No. 28. , Akkin^' 
son^ ' MurCf and Bogle^ against Lear^ 
month andldndm^ Amu^ 14. 1808. 

CofrntAnr. An • author a^i«ed with 'si 
' booksdtler for theimbUcation of a work 
of science, the price aceording to a cetr 
tain rate per sheet, payable^by instalments, 
i» die work was .^puUidied. After the 
pHbliodtion of buivoluoae^ ooostitstii^ 
stt ItMdf 01 coni^eie'ipwi, the progrew ^ 
dur WQrie;«m ihfennsp^ by the deiA^ 
tho author; His M|iresei)tiitives aoe co* 
titled to Ae price of the fmiihad portkm* 
atcordinytothe stiputatedfate. ; No»'4$. 
ArchUiM OokstaUe and CbL against tike 
Trustees ofJPrqfesiorJiJm Babisou^ Jisne 
l.'18Q8« •' . . 

> 

DEimf^B6i>. A dssposkiba having Ix^en 
executed on death«bed; kx^d the hc^ ha* 
ving died in minority, reduction ^ the 
instance- of die ntsGt heir was sustained. 
No.'4^. fViUiain Jr^ against Ctism-^ 
fardTbity Esq. IV. & ^ others^ June 
8.M808. 

DxtiVERT. Money being itfick)sed in a let- 
ter, which was waCsred, addressed to a 
certain person, and committed to a .ser- 
vant to be given to a runner to the post- 
office, the person to whom the letter is 
add^ssed, w;ks held to have an exclusive 
ri[^ to receive this money in a competi- 
tion with a trustee (not judicial) for the 
creditors, (rf the sencki^ though the send- 

' or died while die letter iTas still lying in 
his house, and though it was <^pened. and 
the money retained, and delivmd to the 
trustee, by a person who took cnarge (but 
without authority) of the deceiaed's ef- 
fects. No. 6. WiUiam and John Oo'so- 
ford J (gainst WtUiam Kerr 9 Jflmember 
18* 1807. 
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Exclusive Privilege. A coachnuker may 
make iron work for carriages within 
burgh, though npt a member of the In- 
corporation of Hammermen* No. 16. 
Hammermen of Canongate against John 
' Carfrae eoachmaker in CaTiongate, De* 
cember 11. 1806. 

A person not free of the tailor craft, 
m^iy sell, in a shop within burgh, clothes 
made by freemen tailors, and may take 
commission to get clothes so made. No. 
?6. Alexander Craigt deacon^ and John 
Armour, sen collector if the Corporation 
of Tailors in Glasgow^ against Robert 
Fon-ester merchant in Glasgowt January* 
26. 1808. 

A person not a member of the Cor- 
poration of Bakers in a royal burgh, who 
has a bakehoQse without the burgh, mJiy 
send bread into the burgh to . persons 
conimisskming it from him, and that 
though they be retailers of bread within 
the burgh. No. 51. Bakers of Had^ 
dit^on agaimt Join Sniitht June 10. 
1808. 

A society formed by a large number of 
the inhabitants of a royal burgh, for the 
purpose ef estabKahing a bake-house out 
of the burgh, and supplying themadves^ 
and thek own fiunilies wttkbnead^ is npt 
contrary to the privBeges of the Corpo- 
ration Off Bakers in that but-glu No. ^. 
Bakers of Perth against 'John Gloagf 
James Stewart^ md otiers% July 5. 
1808. 
ExPENCE OP Process. In a pcQcess the 
pursuer and defender are conjunctly and 
severally liable to the clerks of Session 
for the dues of extract, although the pro- 
ceedings, have not been extended to a 
decree. . No. 29. Messrs John Pringle, 
ifc. Principal Clerks qf.Seswm^ agaimt 
David Bktek and others^ heritors^ and 
the Rto, Mr Spenee and the kirk^session 
^ the parish of Orwell^ February 6 
1808. 

In a process, the pursuer and defender 
are conjunctly and severally liable to the 
clerks of Session for the fees of extract, 
althou^ the process may have been re- 
moved out of Court by extrajudicial trans- 
action. No. SO. John Pringle, ^c* Prin^ 
cipal Clerks qfSessiont against Mrs Rose 
Innest 4^. and John Qordon, February 
6. 1808. 



FiAft AND LiFEREMTBE* An heritable Sub- 
ject being disponed to a.gruidfather in 
liferent, and, on his deathi to his daughter 

. in liferent, and to her children by a cer-^ 
tain marriage in fee> with an enress re- 
servation in favour of the grandntther of 



. I 



power to alter the destination and dispose 
of the subject, and no such reservation in 
favour of the mother, yet, on his death, 
the fee is her, not in the children. No. 
14. Children and Grandchildren of 
David Lindsay f against Robert Dott, 
December 9. 1807. 
Fees of Court. In a process the pursuer 
and defender are conjunctly and several- 
ly liable to the Clerks of Session for the 
dues of extract, although the proceed- 
ings have not been extended to a decree. 
No. 29. Messrs John Pringle^ 8fC. Prin- 
cipal Clerks of Session^ against David 
Black and others, heritors, qnd the Rev. 
Mr Spawe and the Kirk Session if the 
parish ofOjivell, February 6. 1808. 

H 

Heritable and Movea ble. If books and 
furniture, though rendered heritable des- 
tination, transmit from the dead to the 
living without service by possession. No. 
44. Henry Veitch against David Young, 
'May 25. J 808. 

Husband and Wife. Moveables falling to 
a wife durine her husband's lifetime by 
. the death of her father, but not being 
vested in her by confirmation till after 
her husband's death* yet are affected by 
the JUS mariti, and shall be shared by 
. the representatives of her husband. No. 
21 » Lady Pulteney against Miss Chris- 
tian Jinn Stewart and her guardians, 
December 18. 1807. 

An interim separate allowance will hot 
be given by the Court to a wife who 
has only commenced an action oi sepa- 
ration. No. 36. Isabella Maxwell a- 
gainst -Alexander Wallace, March 5. 
1808. 



Implied Condition. A person bound by 
thirlage to grind malt at a certain mill, 
and to give for the grinding a certain 
proportion of malt grinded, 1^ ^ right 
to repayment finom the person receiving 
this multure of the duties paid to go- 
vernment on the malting of that propor- 
tion — the duties being ixnposed subse- 
quent to the constitution of^the thirlage. 
No. 39.. Magistrates of Forfar and Alex^ 
ander Malcolm (gainst tftUiam Potter, 
May 17. 1808. 

Infeftuemt. a disposition and mfeft- 
ment << to A. B. and the other partners 
« of a Company^*' found to be a valid 
investiture to A. B. No. 31. Denniston, 
MacMttfr, 4* Co. against Duncan Mac* 
farlane, February 16. 18Q8. 

Infeftment prior to the period of 40 
days before the term of Whitsunday, 
and prior to the calling of the summons 

of 
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of removing in Cmirt^ bot posterior to 
the date and execntion-of the '**^^'^nv^m, 
-sostuned as a sufficient title in an action 
of removing. Na S5. James CampbeB 
againsi DonaU Madtettar and oikers, 
March 2. 1808. 
Inhibition. An inhibidoo executed and 
poUidied at the market-cross of the head 
burgh where the person inhibited re- 
sides, is eflictnal against Ibrewners. No. 
25. TopkoBif Davies, and SSaes Jar* 
rats J and J6hn WhUe their mandaicry, 
against Thomas Henf MardkaU^ Jeam- 
ary 26. 1808. 
Inscbancb. Tlie bankruptcj of the in- 
surer, while the risk is undetennined, 
does not give the insured a right to re- 
tain the preminnif pr emplpj it in mak- 
ing a second insurance. No*. 52. Cha. 
Sdhrigt trusteeamthe sequestrated estate 
4^ l£ttf Smithy against Pftaum 4* Skoit 
and e^rSf insurance brokers^ June 14« 
1808. 
Jurisdiction^ Tusticb ov Pbacb. A fiiU 
record k not I'eqdred by law in a Jus- 
tice of Peace Court. No; 1. John Broad* 
Jbrd against James MiteheU Nieobon, 
'Collector of iSsdsr, November 14. 1807. 
Br. act $9th Geo. m. cL 6e» it is de- 
clared that no jsi4nient or co n victio n 
pronounced bf the Justices under it shall 
lie removable hf certiorari imioi anjr 
Court whatsoever. An advocat^ to 
-the Court of Session is neverthdess com- 
petent. No. 15. Mathem Outhrie and 
others against Henry Cawan^ December 
10. 1807. « 

An action of scandal may competent- 
ly originate before the Sheriff. No. 17. 
Miehaet Enrest " 
December 12. 1807. 

An action of declarator of immunity 
from taxes imposed by British statutes is 
not competent in the Court of Session. 
No. 20. Duke of Qjseensberry and Jjord 
Udpeton against Officers of Stgte^ Dec. 
15.1807. 



LBTTek OF Crbbit. a person who gives 
credit on an unlimited letter of credit, 
without notification to the granter of 
the letter^ does not lose his right of re- 
course on the granter from want of no- 
tification. No. 46. Robert Btoify act-- 
ing partner of the Lanark Txist Co. 
against Adam Wright^ June 2. 1809. 

M 
Moveables. Money being inclosed in a 
letter, which was wafered, addressed to 
a certain person, and Conunitted to a ser- 
vant to be given to a runner to the post- 
. offices the person to whom the letter i? 



addressed was held to have an exdnsive 
r%ht to recdve this money in a compor 
tition widi a tmstee^not judicial) for the 
creditors of the sender, though the sefr. 
der died while the letter was still lying 
in his haose^ and though it was opened 
and the money retained, and ddivered 
to the trustee by a pesson who took 
charge (but without anthority) of the de- 
ceased's effects. No. 6. WtOiam and 
John Craafbrd against , tmiam Kerr, 
November 18. 1807. 

• 

N 
NuisAMCB. Iron manofiictory within burgh 
a nnisanoe. No. 19. WUiam Thomson^ 
petitioner^ Decemberj 15. 1807. 

A glue wofky althou^ in a dtttrict of 
the borgh vrhich had been occupied and 
fineq oc nted far time imaemorial by vari- 
ous kinds of na u seous manufactories, was 
90 far declared to be a nttisaiice» tlut it 
cocdd not be placod nearer the dwdiiw- 
hou^es aod sticett than it had femertv 
been. No. 65. Mrs Charity and others 
against WUUam Biddell, July 5. 1808. 

P 
FansOKAL ost-Rsai.. Of two contermhi- 

ous proprietOffSy one bdit a nmtual gaUe, 
and Ikrodiir becamo banknnt without 
wyii^ far his pfoportson of iL The 
farmer was fannd cp have a p t w-lSw ^ b t^ 
clum to the eaqpeuce of tbe gable vfoa 
the price of the propeityasyofaii^, and 
forming a part oif the bankrupt's ostate. 
No. 57. WUUam WaUacet^isut John 
Osbum Brcmm, IT.iSL Ihmteejbr the 
creditors of Robert Smith builder in E^ 
dinburgh^ June 21. 18M. 

Orcumstances m which a reservation 
disposition entering the sasine, smd 
making part of the inveftitoco, dkl not 
constitute a real bosden on the fands. 
No. 58. William Martin against Janet 
Patersan^ June %^ 1808* 

Police. The act of the Town Coondl 
1785, rdative to the buiidings in £din« 
burgh, apfdies also to Aose within the 
new extended royally. Kb. 42. John 
Beid^ John Burnet^ and others, against 
thhn and Andrew NeO^ il&yM. 1809, 

Possession. If books and fiMm^urerthou^ 
rendered heritable destination, tnmsmit 
fi^em the dead to tlie Uvidg ^vithout ser^ 
vice by possesskm. No. 44. Hemy 
Veitch against David Youngs Mau ^5, 
1808. 

PkWcnipTiON MBGATfVBy May tako place 
against a general afnounting far ta£kd 
fauidsi though saved as to particniv ar- 
tides* No. 94. Sir Aleaander Kinlock 
affiinst James Mocieid, March I. 1808. 
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FaSfcaimoN. SncceisiTe lietn in wbdm 
to-existed the character both of Mr of 
fine and inatitiitey and heir of entaO, hav* 
iof possessed for more than '40 years, 
withoat makiBg np a £rodal title in any 
of tbiese charac tero f ■ t he enuQ was not 
eztingnished bydit n^atsve prescription. 
No. 56. Jttes. Wd$k Maawdl agaifui 
Jlean Wd$h Bttumdl, Jkme 81. 1806. 

Under the act 1695, c. 5. m za^ptor 
of a bill << as security jointly and sever* 
» ally," has not the benefit of the act 
1695, c 5. Na 61. Jokn Sharp againsi 
Margjimti Harvey and ^oiiers, Jme 24. 
1806. 

The statute SI Eliz* c 5. introdudng 
a- general Umitation of penal statutes, 
amies to Scotland in questions under 
the 18 Queen Anne, $ 16. respecting 
usury. No. 62. Jamn MBrrison against 
James CdmM, June 84. 1808. 

Proof. Sampkfw ptobatio^ that a man is 
father of bastard chikU-What ? No. 8. 
Jatia Wi^^Uman againU John Tomlin^ 
sofi, Navmber 17. 1807« 

Confirmatiott necessary to establish a* 
r^it to thedead^s part fai the nearest in 
km. Parole proof of the date of lodg- 
ing bond of caution and inventory with 
the commissary desk, tneompetent. No. 
60. BabeH BUuiuMar tmd Uken a^ 
gamtfyoHn Bhtekadder and dhen, Jane 
89 1808. 

PnocESs. Part of a decree giving ezpences 
to a pursuer maybe carried to execution 
byhnn, while the rest of the decree is 
under weal at his instance. No. 18. 
Adam Grieveamm^ Uetdenani^Coiimel 
(kmmi^kaa^ Ndoember M. 1807. 

A sununarj cpmpiaint in the Court of 
Sesnon by'a Sheriff, for a contonpt of 
hb anthflffitf, k co m peten t . No. 67. 



Simon Fraser^ Esji Shei^aflaoemess' 
>fy 6.1808. 



Mrtf agaiMt Ht^ Robert H^ Esq: 



FnoPEUTY. The p r op r i et o t s of a small 
garden in a town fetuad entitled to erect 
a screen of wood on thrir own ground 

. dose upon die windows of an adjoining 
proprietor's hous^ which looked into 
their garden, far the porpose of exdod- 
inff these windows from thk view, t^ere 
bemg no servitude, lumimlms non effr- 
eienSh and the windows being two of 
them newlf made, the third newly en- 
hvgedL No. S7. iSmes Qlassfard 
e^amd Joseph JsOey^ May 18. 1808. 

PoBLic Roup. Circumstances whkh con* 
stitute an irregttfcurity in the manner of 
conducting a poUit roup. No. 10. Tho^ 
mas Smrns peiiHaner, NavenAer 87. 
1807. ' 



Public Policb. Apprentices to artificers 
in a town are liable in the performance 



of statute bbour upon the high roaus. 
No. 11. John Mackatff Jlexandet' 
lAtnrOi and others f againsi the Justices 
tf Peace ' of the county of Ross, Nov- 
tmber 87. 1807. 

A i^tte-vrork akkmgh in a dbtrict 
of the burgh which hakheen occupied 
afid firequented for time immemorial by 
various kinds of nauseous manufactures^ 
was so far declared to be a nuisance ^ 
that' it could not be placed nearer the 
dwelling-hooses and streets than it had 
ibrmerly been. Na 65. i&'s Cfiaritj/ 
and others against WHUam RiddelU 
Jidy 5. 1808. 

Iron manufactory within burgh a nui- 
sance. No» 19. WiUiam Thomson pe- 
tiHaner, December 15. 1807. 



Repabation. Publication not, necessary 
to warrant an action of damages f<M- in* 
^ jurious and defimiatory expressions in a 
letter. No. 40. Dr Alexander Hutcki- 
son against John Naismith, May IS. 
1808. 

Res judicata. 1st, Ctrcmmtances in 
which a decree of absolvitor did not au- 
thorise an exception of resjudicaia. 2(1, 
Lease for 99 years was reduced under a 
prohibition in an entail against aliena* 
tbns. No. 5. Sir John Malcolm cf 

' Btdbedie ngatnst Oeorge Henderson and 
Patrick Brawn^ November 17. 1S07. 

Retention. Creditors who hid received 
from their debtor a vendition ex fade 
absolute* but had at the same time grant- 
ed a separate missive^ obliging them- 
selves to reconvey on payment of a cur- 
tain debt, urere found entitled to the 
right in security of another debt after- 
wautls contracted. No. 49. William 
BaKeny trustee on the esfate of George 
Robb, against Henry RaebiPii 4* Co. 
June 7. 1808. 



Sals. Delay in notifying the rejection' of 
goods sent on commission, and using 
part of them, will tadce away the right of 
rejectinsr them, though the quality be 
bad. No. 6S. Thnnas Stevenson against 

' James Dalrymple^ June 28. 1808. 

The dkease called the Running-thrush 
aflFectihff the feet of a horse, constitutes 
unsoundness. No. 09, James Ralston 
against Robert Robb, July 9. 1808. 

Schools, Act iSd Geo. III. ch. 54. anent 
schoolmasters salaries. By id and 5th 
sections of this act, it is declared, that 
within three months the heritors shall 
meet to accomplish its purposes ; and 
within three months from the time when 
such meeting Js or ought to have been 
held, the dissatisfied party may appeal to 

b ' ' the 
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the quarter sessions. These periods hav- 
. ing ebpseJj it was nevertheless found 
. competent to call a.meeting of the heri- 
tors. No. 68. Andrew MUler scKoolmaS'- 
te' in the parish of Cambuslang against 

mUiam Jacks<ml Jyly 9- 1808- 
Service. Decbion tlut a general service 
as heir of line and heir male is equivalent 
to a service as heir of provision^ where 
it appears from the service that the party 
serving had both characters in him— ^-e- 
verse4' No. 9. Sir Andrew Cathcarfs 
trustee gainst Earl of CassiUis^ Novem^ 
ber 24. 1808. 
Service and Confirmation. If books 
and furniture^ though rendered heritable 
destination^ transmit from the dead to 
the living without service by possession. 
No. 44. Henry Veiich against David 
Youtig, May 25. 1808. 
An heir of eo^ having succeeded as 
. next of kin to a creditor upon the; en- 
tailed estate, t)ie debts do not vest in 
h,vai without confirmation. , ^o. 59. Ma- 
jor James Mudie of MUsetter against 
Robert B^el and others^ yune 23. 1808, 
Confirmation necessary to establish a 
right to the dead's part in the nearest in 
kin« Parole proof of the date of lodging 
bond of caution and inventary with the 
commissary clerk incokopetent. -No* 60. 
Bjobert. Alaciadder and others against 
John Elaekadder and tdKerSf June 2S. 

1808. 

Society. The heir of A, a partner of a 
Company, and an obligee in a bond of 
cash-cre<Ut for sums to be drawn by B^ 
anoriier partner of that Co in name of the 
Co. is bound for sums drawn by B in that 
name, after the Company has been dis- 
solved by the death of A, no notice of 
that event having been eiven to the 
bank granting the credit. No. 64. James 
and David Patenon against David Cal^ 

^ der and hii curator, ad litem, July 5. 
1808. 

SOLIDUM ET PRO RATA- — ClAUSE. Circum- 

stances in which the non-acceptance of a 

sine qua nan did not render ineffixtual 

the nominatio of executors. No. 27. 

mUiam Forbes, &q\ of Cullender against 

the trustees of the Earl of Galloway^ 

February 2.} 80S 

StiPEND. Stipend$ ot ministers may be 

augmented by the present Court of 

Teinds, though augmented by it before. 

' No. 28. Mimster of Prestaniirk and the 

Procurator Jor, the Church df Scotland 

against the Earl of Wemyss^ February 3. 

1808. 

Interest is due on arrears of ministers 
augmented stipends from the date of the 
process of augmentation, to that of the 
decree of locality, without any charge 



upon the former decree, or even demand 
of payment during that time. No. *5S« 
Robert Dawson agunst Sir James Prtngle^ 
June id. 1808 
Superior and Vassal. A singular suc- 
cessor of the vassal, in a feu on payment 
of one yearns rent to the superior, (a 
royal burgh,)has a right to demand a char- 
ter to himself and heirs whatsoever, tho' 
the charter of hb author was to heirs 
male, burgesses of that burrii, with a 
clause in the raddendo, that they should 
perform burgh services, and that the fee , 
should not devolve on the' feminine sex. 
No. 54 Magistrates (f Aberdeen c^ainst 
John Burnet ef QnMessweHSj Jmc 17. 
1808. 



Tack.— *I. A purchaser of a tack for nine^ 
teen times nineteen years foonv the ten- 
ant cannot demand. prodacti6n of the 
landlord's title. — IL A tai:k may be va- 
lidly granted .to a company soeio nominee 
ni. A disposition and infeftment « to A. 

. •<« B« and the other partners of ^a com- 
« pany ," found to be a v^fid investiture to 
A. B. — No. 31. Dennistwh Mttcnaii^^ 4* 
Co. eigaisist Dmnean Maef^iane^ BAru^ 
aty I6« 1808. 

Istf An outgoing tenant being bound 
to consume the whole fodder on the 
lands, and lay the whole dun^ lliereoa 
the last year of his tack, havmg witli* 
held part of it from the binda at &e last 
crop, is obliged, without payment, to leave 
to the incoming tenant the qoamity so 
withheld* And, 2dfy^ To thai part of 
the dung* made after the bear seed time* 
the incoming tenant has a preftrable 
right, on payment of the valneu-^No. f2« 
yohn Forwtster against James fVnglkt, 
February 16. 1808. 

The tenant of a mill and lamb cannot^ 
without consent of his landlmd, Establish 
thereon a manufoctory or machinery fb- 
rdgn to the purposes of his leasee — No. 
41. Ford against Hillocks^ May SC 
1808^ 

Tailzib. — ^It was provided, that it should 
not be lawfiil .to the heirs of ent^ to 
<< sell, alienate, wadset, or diqiane the 
« lands, &c'' and aftenhirds tliat, « not- 
« withstanding t)ie irritant and resolutive 
c< clauses,'* it shall be lawful « to the heirs 
« of tailzie to set ucks of the said lands 
« and estate during their own Itfetune^ 
« or of the .lifetime of the receivers 
«thereoi^ the same being always set 
« without evident diminution of the reiv- 
« taL" Under these clauses, a lease licr 
ninety-seven years, and for whadi a grai* 
sum was paid, although without diimno» 
tion of the rental, was found to be un- 
lawful.— No. S. mUiam Duke qfQfieens^ 

bertjf 
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hcrrif c::ahisi Francis Eat I of JVt\ni/}is, 
ayid ot/:e7^t Novexher 17. 1807. 

\sty A lease for a thousand* years was 
reduced, under a prohibition to alienate. 
2rf, The contravener, grant er of the lease, 
being dead> an action of reduction at the 
joint instance of the son of the contra- 
vener and the next substitute, was com- 
petent, although by the entail the contra- 
vener was to forfeit for himself and his 
descendants. — No 4. Keith Turner of 
Twmerhallt and Andrew Turner against 
Robert Turner and yame$ Watson^ No^ 
vember 17. 1807. 

\st^ Circumstances in which a decree 
of absolvitor did not authorise an exemp- 
^ tion of resjudieata, 2d, Lease for 99 
years was reduced, under a prohibition in 
an entail against alienation. — ^No. 5. Sir 
yohn Malcolm ofBalbedie^ against George. 
Henderson and Patrick Brffwn, Nov. 17. 
1807. 

Under a clause, ** Reserving always 
<< liberty and pfivileee to our said aires 
^< of tailzie to grant Feus, tacks, and ren- 
'< tals of sick parts and portions of the 
« said estate and living as they sail tfaiitk 
<< fitting, providing the samen be not 
' << inade and grantra in hurt and diminu- 
<< tion of ther rental,** the heir found not 
entitled, by one gratuitous act, to feu 
out the whole estate for the purpose of 
altering the order of succession. — ^No. 
22. Sir James Vordiff hmet^and Briga^ 
dier General Walter Ker ^ lAttledean^ 
and Richard Hotchkis writer to the sig" 
nets his attorney, against John, Ballen^ 
den Kety Esq. January 12. 1808. 

An alled^ed heir may, for the purpose 
of making up a title, grant a b(»id to 
trustees, and on ths^t bond they may 
charge him to enter, adjudge the estate, 
and convey the adjudication to him, 
thoudi he be heir of a strict entaiL — No. 
24. Mobert Cfraigie and James Home, 
trustees of Sir James NarU^Innes Ker, 
against Sir James' Nordm Innes Ker, 
and ag^dnst General Watter Ker, .md 
John BaUendenK^, January 19. 1808. 
Clause inefiectual to prevent an alte- 
ration in the course of succession. — ^No. 
4S. Robert Brawn and others against the 
Countess ofDalhousie, May 25. 1808. 



THiRLAcr.r A person bound by tuirUge ^ 
to grind malt at a certain mill, and to 
give for the grinding a certain propor- 
tion of the malt grinded, has a right to 
repayment, from the person receiving 
this multure of the duties paid to go- 
vernment on the malting of that propor- 
tion, — the duties being imposed subse- 
quent to the constitution of the thir- 
lage. No. 39. Magistrates of Forfar 
and Alex. Malcolm against fVilliam Pot- 
ter. May 17. 1808. 

Title to Pursub. Ist^ A lease for a 
thousand years was reduced under, a pro« 
hibition to alienate. 2dj The contra- 
vener, granter of the lease, being dead, 
an action of reduction at the jomt in- 
stance of the son of the contravener and 
the next substitute, was competent, al- 
though, by the entail, the contravener 
was to forfeit for himself and his des- 
cendants. No. 4. Keith Jitmer of 3W- 
nerhaU and Andrew Turner agaitistRob. 
Turner and James 'Watson, November 
17. 1807. 

U 

Usury. The statute 3 1st ELiz. c 5. intro- 
ducing a general limitation of penal sta- 
tutes, applies to Scotland in questions un- 

. der the I2th Queen Anne, c. 1 1. $ 16. 
respecting; usury. No. 62. James Mori- 
son against James Connd, June 24. 
1808. 

W 

Warrandice. The disease c^ed the 
running-thrush, affecting the feet of a 
horse, constitutes unsoundness. No. 69« 
James Ralston agoing Robert RM, 
JuUfd.l^QS. 

Writ. Proof hj the testimony of the in^ 
strumentary witness to a deed, that they 
did not see the granter subscribe, nor 
hear him acknowledge his subscription, 
is competent to be allowed before an- 
swer. No. 18. Peter and Catharine 
Swam/ against Bank of Scotland, Dec. 
12. 1807. 
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